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The Chief Burden on Canadian Criminal Justice 


One who reads the articles by the learned Justice Riddell concerning 
criminal law administration in Canada, on a later page, will see that Canadian 
rules do not differ very widely from those with which American lawyers are 
familiar, and with which many of them have such a violent quarrel. In a 
majority of the states we have an advantage over the provinces in being 
absolved from the routine use of the grand jury. It is a slight satisfaction, 
in view of the results of the two systems, to suggest that our neighbors can 
learn at least one thing from us. Grand juries can be employed usefully, 
but not in routine cases. 

But outside of the rules the differences are sufficient to account for most 
of the failures which we deplore. Every judge in Canada is chosen by the 
responsible leaders of a responsible party and he is made free to work as a 
judge without fear and without a craving for favors. A number of years 
ago, in addressing an audience at a local fair, Mr. Justice Riddell dwelt 
upon law observance and said: “We are an iron people and we have iron 
laws.” Grant this to be rhetoric, but what noble rhetoric it is! Grant it to 
be flattery, but what a fortunate people to be flattered in this wise! 

Just one word more: Canada has competent, mature prosecutors, ap- 
pointed, and serving under secure tenure. Canada’s greatest burden is its 
contiguity to a more numerous people which prefers politics to performance. 

These are the differences worth noting between our criminal justice 
and that of our near neighbors. 





No Theoretically Perfect Way for Choosing Judges 


The discussion of better modes of selecting judges is becoming less an 
academic matter every day. In support of the federal system it may be said 
that the long tenure makes vacancies and appointments rare occurrences; 
rare at least when compared with the number of vacancies in the average 
state under the elective system. In Michigan, for instance, there are eighty- 
eight judges in the supreme, circuit and recorder’s court, and with six year 
terms it amounts to an average of fourteen and two-thirds vacancies per year. 
jut in thinking of the appointment and life-tenure system it must be remem- 
bered that with an average service of twenty-four years there would be an 
average of three and six-tenths vacancies per year. The consequence would 
be that no governor could disrupt the courts in his two year term. There 
might be several governors in succession who would not appoint a supreme 
court justice. This is negative testimony, but it signifies that the selecting 
of judges would be a comparatively rare occurrence and this would be a great 
advantage in making the authority and occasion conspicuous. And with no 
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open personal candidacies there would not be the confusion which reigns 
when a judicial election is approaching. 





We believe it to be a valid objection to gubernatorial appointment, as now 
existing, that appointments must be confirmed. Any person familiar with 
the operation of the federal system realizes that confirmation implies the pres- 
ident’s yielding frequently to the political needs of one or two senators. The 
state which is politically aligned against the president is fortunate, for he 
can be independent in selecting judges for that state. The reason for the 
president’s dependence lies in the fact that in every session of congress there 
are a number of treaties requiring a two-thirds vote for confirmation. It is 
necessary that they be approved though they are commonly on such routine 
and obscure matters that the public never hears mention of them. The diffi- 
culty of commanding a two-thirds majority virtually obliges the president 
to avoid as far as possible all conflicts with individual senators, and especially 
those of his own party. The dastardly cabal which exists under the name of 
senatorial courtesy is the ultimate sanction for this distortion of what the 
constitution makers hoped would be a perfect system. 

That we get comparatively good results in spite of a hostile environment 
may be considered favorable to the idea of appointments by governors, who 
have no treaties. But they have also policies and programs which must be 
protected. The trouble lies ultimately in the principle of confirmation. It 
must inevitably invite bargaining and compromise. 





These facts explain the trend toward limiting the executive to a choice 
of names submitted by a nominating commission. The debating is done in 
advance, presumably by informed and disinterested citizens or officials, and 
yet the governor is given a chance to fit his appointment into his political 
pattern. 

In another article in this number the Hon. Pliny W. Marsh, addressing 
the Criminal Law Section of the American Bar Association, is on record in 
favor of nominations by the judicial council, presumably as it exists in his 
own state, Michigan. The council there is composed of judges, lawyers, two 
laymen, the attorney general and a law teacher of the state University. 
Assuming that this body is empowered by a constitutional amendment to 
nominate candidates for the bench, and understanding its function of record- 
ing the work of all the judges, the suggestion arises that it should also have 
a part in the compulsory retirement of judges. Though it be never employed, 
there should be in any system provision for getting rid of a judge who does 
not measure up to a reasonable standard by a judicial or quasi-judicial inves- 
tigation and hearing. Impeachment is all but valueless. There is no reason 
for believing that removal by the legislature on a two-thirds vote is much 
better. Neither of these modes serves the end of keeping judges in line by 
responsible supervision of their official activities. 





So Judge Marsh’s proposal may be supplemented by the suggestion that 
the judicial council may best serve the state by receiving complaints against 
judges and by making nominations to fill vacancies. 

This is submitted without prejudice to the proposals now often made that 
the judiciary as such should organize itself as an integrative step, should 
develop self-direction and hence self-discipline, which is a matter quite aside 
from the problem of judicial selection. It looks to the better service and 
higher morale inseparable from organized responsibility. It is needed in 
every state, and would be especially appropriate, as a pioneer step, in a state 
which has no judicial council. 

This is a roomy country with many states. There is no perfect system 
for selecting judges and there will be none theoretically perfect. But there 

(Continued on page 155) 








Politics and Judicial Administration* 


By Stuart H. Perry 


An inquiry into the relations of politics to the 
judiciary first calls for a definition of the terms 
in the sense in which they are used in the dis- 
cussion. 

In the broadest use of the word “politics,” we 
think rather indefinitely of the general structure 
of an organized society, the principles that gov- 
ern it, and the forces and instrumentalities in- 
volved in its polity. More particularly, and in 
the commoner use of the word, we mean the 
process whereby organized groups prevail over 
other groups for possession of the machinery 
of government, and whereby individuals advance 
themselves into official positions—in short, prac- 
tical politics. By the term “judiciary” is meant, 
in this discussion, not merely judges but all 
judicial officers. The relationship of the two, 
thus defined, has raised one of the most urgent 
and momentous problems in America today—a 
problem that may be called unique in the history 
of judicature. 


Independence of the Judiciary 


That courts and judges should be independent, 
in some sense of the word, has been accepted by 
legal and political writers of all ages. The term 
“independence,” however, has varied in its mean- 
ing and its connotations according to the political 
thought of the time and the particular influences 
that threatened a sound administration of law. 

In France, and in other countries that have 
been influenced by French legalistic thought, 
great weight is attached to the doctrine of the 
separation of the executive, legislative, and ju- 
dicial powers—not from solicitude for the judi- 
cial power in particular, but from a desire to 
insure each of the three from interference by 
the others. 

Much closer to our present problem was the 
long struggle for an independent judiciary in 
England, where at an early period a new con- 
ception develoned of the relation of the judicial 
power to the other branches of government, 
fundamentally different from that prevailing in 
any other European country. That conception, 
sometimes called the principle of the supremacy 
of law, or the rule of law, involved the principles 
that no person should suffer as to person or 
property except in accordance with established 
law enforced by regular tribunals (or as ex- 
pressed in our constitutions, by due process of 
law), and that no person should be exempt from 
the equal operation of law and from its regular 
processes. 


This fundamental conception of the judicial 





*The Judicature Society is indebted to the Am. Acad- 
emy of Political and Social Science for permission to 
publish this article, which appeared in The Annals for 
September, 1933. This number of The Annals was devoted 
to “The Crisis of Democracy.” 
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power, which we have fully inherited, had to 
make its way against the encroachments of the 
executive power. English judges being appointed 
by the sovereign, and holding office during his 
pleasure, would be inclined to favor the views 
of the crown. This was true despite the fact 
that the right of removal for political reasons 
was for a long period very sparingly exercised, 
even under the masterful Tudors. Under the 
Stuarts, however, it became common, contribut- 
ing strongly to the great political and constitu- 
tional changes of 1688. Twelve years later the 
Act of Settlement definitively removed that 
handicap upon the independence of the courts 
by providing that judges should hold office dur- 
ing good behavior, that they should be paid fixed 
salaries, and that they should be removable only 
upon the joint address of Parliament. 

From that time the British judiciary was fully 
independent of any important source of disturb- 
ing influence under the political conditions then 
existing. It was independent alike of the crown 
itself and of Parliament, to which the preroga- 
tives of the crown had largely passed. 

This independence was carried across the sea 
to the American colonies, where it continued for 
nearly half a century after the War of Independ- 
ence. Then a new form of influence arose, un- 
dreamed of at the time of the Act of Settlement, 
and destined gravely to undermine and pervert 
the administration of law in America—the in- 
fluence of politics. The courts, liberated from 
the power of the executive and the legislature, 
fell under the power of public sentiment—not 
expressed through legislation but operating 
directly and personally upon judicial officers. 


Popular Sovereignty 


This profound change was a product of the 
great democratic revolution in American politics 
that is associated with the time and the per- 
sonality of Andrew Jackson, and resulted directly 
from the innovation of electing judges of state 
courts for short terms. The change was due 
primarily to the wave of liberal political thought 
which tended to bring all offices more directly 
under the control of the electorate; but that in- 
fluence was greatly reénforced by the motives 
and the needs of organized politics. 

The democratic revolution may be said to 
have begun with the election of Thomas Jeffer- 
son, though it did not reach its full development 
until a quarter of a century later. His political 
philosophy, which was based on equality of in- 
dividual rights, a strict construction of the Fed- 
eral Constitution, and a liberal view of state 
sovereignty, naturally included the extension of 
suffrage, rotation in offices, and enlarged powers 
of local self-government. Pivotal in that gen- 
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eral scheme was the extension of suffrage, which 
in that era proceeded rapidly. At the beginning 
of the century only three states had adopted the 
principle of manhood suffrage, but by 1820 it 
had been written into the constitions of Ala- 
bama, Illinois, Indiana, Louisiana, Maine, Mis- 
sissippi, and Missouri. 

As reflected in this roster of states, the new 
liberalism was most strongly under way in the 
new states west of the mountains, where social 
and political equality had been established by 
the conditions of life, and where a bold and 
energetic people were jealous of their local polit- 
ical powers and impatient of legal restraints. 
This new political force—destined to determine 
the course of American political policies—tri- 
umphed completely in 1828 with the election of 
Jackson. He was the living embodiment of the 
political creed of the frontier people, who be- 
lieved that everything should be decided accord- 
ing to the popular will. By this time broad, 
though not quite universal, manhood suffrage 
existed in all the states, except two of the orig- 
inal thirteen. Such property qualifications as 
still existed were liberal, and in the newer states 
they had little practical significance. 

In such an atmosphere the restraints imposed 
by courts were often irksome. Even in Jeffer- 
son’s administrations there was opposition to the 
Federal courts among Democrats in Congress, 
who wished to get power over Federal judges by 
removing them at pleasure. 

Still more did the Federal courts stand in the 
way of Jackson, who conceived a popular man- 
date to be superior to any court’s interpretation 
of the Constitution, and considered himself to 
be the exponent and the instrument of the popu- 
lar will. A conspicuous example of that attitude 
was his open defiance of three separate decisions 
of the Supreme Court upholding the treaty rights 
of the Cherokee Indians in Georgia, which he 
refused to enforce. The last one was in 1832, 
and in his campaign for reélection that year he 
explicitly declared that he would leave the matter 
to the people—in other words, that he would 
permit the Georgia settlers to oust the Indians 
in violation of law because that was in accord- 
ance with their interests and desires. There were 
specific sources of dissatisfaction, too, notably 
on the part of the debtor classes in a number of 
states, especially Alabama and Kentucky. 

A critical attitude toward all courts was a 
natural incident of the Democratic victory. They 
had taken over the legislative and executive 
branches of government, but the Federal judici- 
ary still remained in power, most of the judges 
holding office during good behavior and therefore 
remaining unaffected by the electoral upset. 
That was true not only of the Federal bench. 
but also of judges in all but one of the original 
thirteen states, and in the Northwest Territory 
as organized under the Ordinance of 1787. 

It was therefore no coincidence that precisely 
in that period a general movement started to cur- 


JOURNAL OF THE 


tail the authority of courts by diminishing their 
independence. This was done by limiting the 
tenure of judges and by making them elective. 


The First Encroachments 


Action was first directed toward limiting the 
tenure of appointive judges to fixed terms, and 
between 1830 and 1845 nine states made such 
changes in their constitutions, all but one of 
them being Western or Southern states. One of 
these, Mississippi, also made its judges elective— 
the first state to adopt that plan with the excep- 
tion of Georgia, which in 1777 provided for the 
election of judges of the superior courts. 

During this period no changes were made in 
the manner of choosing judges. The liberal 
movement, however, was gaining momentum and 
extending into the more populous Eastern states, 
where full suffrage gave new power to the poorer 
classes and enormously increased the opportuni- 
ties of organized politics. This movement de- 
veloped in full force in 1846, when the new con- 
stitution of New York made practically a clean 
sweep of all appointive offices, including not only 
judges but also district attorneys and even clerks 
of courts. 

New York’s striking departure led a wide- 
spread movement to make judges elective for 
fixed terms, and in the decade from 1846 to 
1857 no fewer than seventeen states wrote sim- 
ilar provisions into their constitutions, all but 
four being in the West and South. During the 
same decade two additional states which had not 
yet made judges elective reduced their tenure 
to fixed terms. 

The process has continued until today the 
elective plan prevails in thirty-seven states. In 
five (Maine, Massachusetts, Delaware, New 
Hampshire, and New Jersey) judges are ap- 
pointed by the governor; in five others (Con- 
necticut, Rhode Island, South Carolina, Vermont. 
and Virginia) they are chosen by the legislature: 
and in Florida the higher judges are elected, 
while the district judges are appointed. 

Thus the judiciary in America, for more than 
a century safeguarded against executive or legis- 
lative interference, was delivered into the bond- 
age of politics. The safeguards established so 
effectively in the Act of Settlement failed to pro- 
tect the courts from this powerful new influence 
that was destined to weaken and discredit the 
administration of law in a large proportion of 
American courts. 

That tendency did not escape the keen ob- 
servation of De Toqueville in 1832, who wrote 
with such prophetic vision: 

“T am aware that a secret tendency to dimin- 
ish the judicial power exists in the United States. 

.Some other state constitutions make mem- 
bers of the judiciary elective, and they are even 
subjected to frequent reélections. I venture to 


predict that these innovations will sooner or later 
be attended with fatal consequences; and that 
it will be found out at some future period that 
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by thus lessening the independence of the judici- 
ary they have attacked not only the judicial 
power but the democratic republic itself.’ 


Practical Politics 


With the culmination of the democratic revo- 
lution in Jackson's election came another in- 
fluence that operated even more powerfully than 
a liberal political philosophy to make judges 
elective and to bring them even farther under 
the control of popular sentiment. That influence 
was organized party politics of the modern type, 
with which the name of Van Buren is often 
identified. One of the “Albany Regency,” a 
political machine which had long operated effec- 
tively in New York State politics, the capable 
and adroit Van Buren helped greatly to elect 
Jackson in 1828, and as Secretary of State and 
later as Vice-President was his most influential 
adviser. 

Whether the spoils system on a national scale 
was primarily the work of Van Buren or of 
Jackson may be debatable; the famous phrase 
“To the victors belong the spoil” is attributed to 
William L. Marcy, also of the “Albany Regency.” 
But at any rate the system came with a rush 
at the opening of Jackson’s first administration 
in 1829, when there was a wholesale dismissal 
of Federal office-holders to make way for party 
appointees, and the same system quickly invaded 
state politics, where full suffrage made a fertile 
political field. It soon became universal, it was 
accepted by Whigs as well as by Democrats, and 
it remained thenceforth the most important fac- 
tor in our political system excepting the Con- 
stitution itself. Party allegiance or party service 
became the criterion in filling all public offices. 

Practical politics is not merely an incident or 
a phenomenon; it is a business, very definite in 
its aims and highly efficient in its technique. The 
control of elections in order to further broad 
policies is its ultimate purpose, and at times that 
is fully dominant and lifts campaigns high above 
sordid levels. But often that higher purpose is 
mingled with the complex of mere political busi- 
ness, and often, especially in state and local 
elections, broad policies become only incidental 
and serve as an excuse to capitalize party loyalty 
for selfish ends. The stock in trade of practical 
politics is votes. Its business is the gathering 
of votes. Its profits are offices, the salaries at- 
= to them, and the patronage controlled by 
them. ' 

In the actual operation of this business of 
practical politics every office is a prize to be 
bestowed or competed for according to the 
methods of the game. Nomination is a reward 
for service, a bid for future service, and a prod- 
uct of organized influence. The same is true 
of election. The favored one is a source of con- 
tributions and activity which inure to the benefit 
of the party. The game naturally attracts active 
and popular men—not necessarily men of the 


i. Democracy in America. 
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highest type, but men who can win votes and 
render useful political service. Therefore the 
practical politician has every motive to increase 
and multiply offices that are elective for short 
terms. 

That process began with the great democratic 
movement already referred to, and it continued 
until state and local ballots in practically all the 
states became cluttered with offices that by every 
sound principle of public economy ought to be 
appointive. 

That this multiplication of elective offices was 
in response to popular demands, and a direct 
expression of the prevalent political philosophy, 
is a common assumption, but by no means fully 
acceptable. That assumption sufficiently explains 
the change from appointment to election in 
offices of outstanding responsibility, or those in 
which .the public is especially interested. It 
cannot, however, account for putting on the 
ballot unimportant ministerial offices in which 
only routine duties are performed, involving no 
question of policy or discretion. 

It is impossible, for example, to imagine the 
public demanding the right to elect a register of 
deeds, a county surveyor, or the clerk of a court. 
It is easy, however, to imagine politicians mak- 
ing such offices elective in order to advertise 
themselves as “willing to trust the people,” and 
for the very practical purpose of creating new 
political prizes and new sources of party revenue 
and party services. 

It may fairly be conceded that organized 
politics, involving in some degree the spoils sys- 
tem, is necessary under our political and social 
system. Party government is indispensable; its 
worst evils are less than those that would follow 
its abandonment. In a democratic social order, 
public offices must be open to poor men and 
therefore must be properly paid; salaried offices 
naturally become a reward for party service; and 
only by rewarding party service can party organ- 
ization be maintained. It is not the writer's 
intent to express a general condemnation of the 
party system, or of the use of political patron- 
age; such condemnation is directed only against 
their application to the judiciary. 


The Judges in Politics 


Practical politics thus organized tends to make 
every office a party asset and a political prize 
to be sought by political methods. Judgeships 
are no exception. The office is naturally attrac- 
tive to aspirants, and political bosses welcomed 
its addition to the ballot. Various groups and 
interests, often politically influential, were inter- 
ested in the personality of the judge whose de 
cisions might affect them. The people at large— 
eager in those days for a free hand in every form 
of enterprise and exploitation, and impatient of 
all restraint—were (in so far as they thought 
about it at all) willing to see the administration 
of the law made more subservient to the popular 
sentiment of the time and place, and the poli- 
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ticians’ platitudes about bringing judgeships 
“nearer to the people” were in harmony with 
the political feeling of the time. 

Another influence in making judgeships politi- 
cal offices was the fact that the position was one 
that appealed to the most effective type of poli- 
tician of that day—the politically minded lawyer. 
In the newer states especially, the lawyer found 
great political opportunities. He traveled about; 
he was a person of distinction; trials aroused 
great interest; oratory counted for much, both 
in and out of court. Political activity advertised 
him in his profession, and his professional work 
formed a stepping-stone to political success. 

It should be added that politics attracted 
genuine ability in the newer states, and many 
men of the highest type reached the bench in 
spite of the inherent faults of the elective system. 
In the older states, especially in New England, 
the democratic reaction against everything savor- 
ing of aristocracy for a generation alienated the 
better classes from politics. Happily, the elec- 
tion of judges did not extend to those states, 
thus saving the bench from an undesirable in- 
vasion. 

It is very interesting to observe that the draw- 
ing of the judiciary into politics was accom- 
panied by a widespread movement to “strangle’’ 
the trial judge, as a recent writer has aptly put 
it, by forbidding him to comment on evidence. 
This change was first made by two states in 
1796—by statute in North Carolina and by con- 
stitutional change in Tennessee. The Jacksonian 
epoch saw its adoption in three more states—in 
Mississippi and Louisiana by statute and in 
Arkansas by constitutional change. But in 1847, 
when the election of judges was sweeping the 
country, the movement was resumed, and in the 
next thirty years fourteen states followed. To- 
day the power of judges is thus limited by con- 
stitution or statute in twenty-six states, while in 
twelve others the supreme courts have weakly 
abandoned the traditions of common law and 
imposed the same rule on trial courts without 
legislation. 

Still further handicaps were imposed on state 
judges by legislation, such as compelling them 
to comply with requests to charge, and turning 
over to counsel the selection of juries. 

These procedural changes, like the election of 
judges, are accounted for only in part by the 
reaction of liberal public opinion against author- 
ity and a desire to curb the powers of judges. 
Another element comes clearly into the picture. 
The same forces that put the bench into politics 
put the bar into politics. Lawyers, more than 
ever before, became politically minded, and a 
large proportion of them were politically active. 
Naturally they favored methods that would en- 
large their own powers and give them greater 
opportunities to attract public attention. Thus 
the bar, instead of supporting the bench in ad- 
herence to traditional procedure, became in a 
sense its rival and sought to transfer the con- 
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duct of trials from the hands of the judge into 
its own. 

In commenting, without expression of criticism, 
on the reasons for the extreme latitude enjoyed 
by counsel in American court rooms, Simeon E. 
Baldwin wrote: 

“Another and more fundamental one is that 
the judge and lawyers stand more nearly on the 
same level both in public regard and in official 
position. The lawyer holds a more permanent 
office in court than the judge. He belongs to a 
class that is influential in the community, and 
whose members usually share actively in the 
direction of party politics. The judge in most 
instances holds but brief authority.”* 


The Bar in Politics 


Any discussion of the subject of politics and 
judicial administration would be incomplete with- 
out adverting to one of the most sinister phases 
in the whole disintegrating process—the influence 
of politics upon the American bar. By nature 
and by tradition a purely professional calling, 
the practice of law has become so infected by 
politics that it must bear a large share of the 
blame for the gross evils that now afflict the 
administration of justice in this country. 

Reference already has been made to the in- 
fluence of the politically minded lawyers in mak- 
ing judgeships, as well as other offices, elective. 
The result has been not merely to make the 
bench an object of political ambition, but also 
to tempt the bar with various political oppor- 
tunities. From the office of attorney general 
down to that of circuit court commissioner, 
every legal office has become a prize for the 
lawyer-politician. Even legal offices that remain 
appointive, such as that of city or village at- 
torney, are sought and bestowed according to 
the methods of politics. 

The effect upon the office of prosecuting at- 
torney has been especially deplorable. By any 
proper appraisal the incumbent should be able, 
impartial, and fearless, and he should approach 
his task as an instrument of justice rather than 
as an agent of vengeance. Making the office 
political has often produced the opposite results. 
In rural counties, the pay being too low to 
attract leading practitioners, it becomes a step- 
ping-stone for young lawyer-politicians. The 
result is inexperience where matured legal ability 
is called for. In large cities, where the office is 
one of great power and wide political opportuni- 
ties, the prosecutor often becomes a powerful 
political boss and not infrequently yields to sin- 
ister influences. The political prosecutor is a 
prominent factor in the domination of politics 
over the administration of justice, he contributes 
to its most demoralizing effects, and his influence 
favors its perpetuation. The rescue of that office 
from politics is second in importance only to the 
rescue of the bench itself. 

The malign effect of politics upon the bar, 
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however, is not confined to the production of the 
politician-lawyer. It has also operated to lower 
the general standards of the profession. 

Lax requirements for admission to the bar are 
the inevitable joint product of equalitarian ideas 
coupled with practical politics. The young man 
who wanted to be a lawyer with little or no 
preparation would get scant consideration under 
a system dominated by an independent judiciary. 
But political motives prompt legislators to make 
his way easy, and the same motives deter a 
political bench and bar from effective resistance. 
Politicians are not greatly concerned with the 
question of whether a given individual ought to 
practice; they are interested chiefly in the fact 
that he wants to, and that he and his friends 
have votes; and they well know that an un- 
critical public is inclined to approve the idea of 
giving anybody a chance to follow any vocation 
he chooses. 

Such influences make it difficult to raise stand- 
ards of professional conduct. Disbarment pro- 
ceedings are very irksome to a political judge, 
and he is loath to employ the process of con- 
tempt. Politics is chiefly responsible for those 
noisome by-products of our judiciary, the shyster 
and the low criminal lawyer. 


The Press and the Judiciary 


The evil effects of politics upon the judiciary 
have thus far been discussed in the light of con- 
ditions that prevailed from the time the bench 
ceased to be independent. In more recent times 
another factor has greatly aggravated those evils 
—the relations of the press with the judiciary. 
A traffic has developed between newspapers and 
judicial officers which has wrought infinite harm 
to the administration of justice and to the pres- 
tige of the courts. 

This traffic affords a classic example of the 
operation of the law of supply and demand. On 
the one hand is modern journalism, intensely 
competitive, catering to a public of all grades 
and tastes. In urban centers, with their appalling 
prevalence of crime and a large class of readers 
who revel in such news, a certain class of papers 
play up crime and other sensational court news 
to an exaggerated degree. Their reporters seek 
more than mere official proceedings; they want 
“inside stuff’—advance tips, evidence, theories, 
clews, predictions. At the trial they want a free 
hand to deal with the scene as a spectacle or a 
sporting event. Inasmuch as such methods often 
interfere with the administration of justice and 
would clearly be punishable as contempt, they 
demand a degree of license that amounts to im- 
munity. 

Such is the demand on one side. On the other 
side is a political prosecutor who got into office 
by votes and must appeal to voters for reelec- 
tion. Advertising is invaluable to him; he must 
keep in the public eye. Police and detectives 
operate either under his orders or under the 
orders of a political sheriff or chief of police 
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who feel the same urge to make medicine with 
the voters. The judge also came to the bench 
in a scramble. for votes, and he must again have 
votes to stay there. Publicity is not unwelcome 
to him; not infrequently, especially in large cities, 
he is avid for it. By the same token he is very 
reluctant to offend or disappoint the newspaper 
men whose favor is so desirable. 

Unfortunately each side can supply precisely 
what the other demands, and their codperation 
has produced a shameless traffic whereby official 
information on judicial matters is exchanged for 
publicity. The reporters get what they want— 
the “inside stuff,’ the color, the background. 
Prosecutors and police officials struct in the spot- 
light; there is much official babbling about ac- 
tions taken or to be taken, theories and sus- 
picions, the importance of evidence, and expected 
confessions. 

This all could be checked by a firm judge, 
under the unquestioned powers of contempt. But 
the judge is a politician, too. At the best he is 
chary of offending a powerful, and sometimes an 
unscrupulous, newspaper. At the worst he 
eagerly uses the newspaper as his press agent. 

Thus has arisen that unique disgrace to our 
legal system commonly referred to as “trial by 
newspaper,” which has contributed so greatly to 
make the enforcement of criminal law in America 
the most inefficient in the civilized world. It is 
the result of the traffic in news, which in turn 
derives directly and solely from the demoralizing 


effect of politics upon the machinery of law en- 
forcement. 


The Primary 


The doctrine of popular sovereignty which 
created the American system of organized party 
politics was destined to be invoked again against 
the excesses of that very system. The machine 
politics of Jackson’s and Van Buren’s day, after 
three quarters of a century of operation devel- 
oped abuses that called loudly for reform. The 
result was the primary systec of nominations. 

Used tentatively as early as the sixties, it be- 
came common in cities in the nineties, and in 
1903 Wisconsin extended that method of nomina- 
tion to all offices. Within a decade thirty states 
had adopted the state-wide primary, which now 
prevails in almost all the states. Though some 
nominations in many of these states are still 
made by conventions, judicial candidates, espe- 
cially for the lower courts, have largely been 
brought within the primary system. 

How greatly the primary has improved Ameri- 
can politics is debatable; but so far as the 
judiciary is concerned, the effect has been clearly 
detrimental. Upon the old party politics the pri- 
mary has superimposed personal politics. The 
judicial candidate must still follow a similar path, 
but he must stoop lower. 

The old system of organized politics was an 
adaptation of the general principle and method 
of representative government, and with all its 
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faults it preserved an orderly and disciplined 
procedure, together with a large measure of party 
responsibility. Under the machine-ruled conven- 
tion system, the nomination of a judicial candi- 
date was at least an intelligent action. The dele- 
gates and leaders were interested in his merits, 
and fairly competent to pass upon them. The 
candidate also felt a responsibility to hig party, 
and if elected he felt that a proper discharge of 
his duties would retain for him the confidence 
of his party organization and thus give some 
assurance of continued tenure. His status thus 
relieved him from the necessity of a personal 
scramble for votes. His fortunes followed those 
of the party ticket. 

All that is changed by the primary. The rep- 
resentative principle embodied in the party con- 
vention is gone, and with it party discipline and 
responsibility have largely disappeared. The 
candidate must make his appeal not to a fairly 
representative convention of delegates but to a 
great, indefinite public, most of whom are utterly 
incapable of judging his merits as a jurist, and 
still less capable of comparing his merits with 
those of several others. The capacity for wise 
selection is largely lacking; responsibility is 
wholly so. The candidate is in competition with 
an indefinite number of rivals, and the winner 
may poll only a minor fraction of the total vote. 
If nominated and elected, his tenure is governed 
by the same mischievous influences. His stand- 
ing in the counsels of his party no longer pro- 
tects him; his party’s strength does not insure 
his reelection. That must depend wholly upon 
his power to get votes, and a vote got in one 
way is exactly as good as a vote got in some 
other way. Election is not a test of merit but 
of popularity, and -popularity involves many 
factors other than judicial fitness. 

The obvious shortcomings of such a system 
soon led to attempts to mitigate its effects on 
judicial selection by providing that candidates, 
instead of being forced to declare their partisan- 
ship, should appear on special ballots without 
party designation. This change has been adopted 
in about a dozen states, practically all west of 
the Mississippi. It by no means does away with 
the intrinsic weakness of primary choice, and in 
populous centers it seems to have made personal 
politics in judicial elections even more harmful 
and offensive. 


The Recall 


The doctrine of popular sovereignty found its 
final and most extreme expression in the methods 
generally described by the phrase “direct legis- 
lation”—the initiative, referendum, and recall, 
which in their essence are the substitution of 
mass action for representative government. In 
this discussion the recall alone need be considered. 

This device, which developed concomitantly 
with the primary system, seems to have been 
first employed by Los Angeles in 1903 under a 
charter provision based upon a law in one of the 
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Swiss cantons. Its use rapidly extended among 
cities, and in 1908 Oregon applied the recall pro- 
cedure to all State offices. The recall was 
adopted in ten states, the last in 1920, all but 
one of these being west of the Mississippi River. 
In all but four of them, judges were made liable 
to recall. 

A curious variant upon this method was pro- 
posed by Theodore Roosevelt in 1912—the recall 
of judicial decisions. Like the movement to 
weaken the judiciary nearly a century earlier, 
this move was prompted by President Roosevelt's 
dissatisfaction with certain actions of the courts, 
as well as by political expediency. This doctrine 
is defined as follows in the platform of the 
Progressive Party in 1912: 

“That when an act passed uncer the police 
power of the state is held unconstitutional under 
the state constitution by the courts, the people, 
after an ample interval for deliberation, shall 
have an opportunity to vote on the question 
whether they desire the act to become a law not- 
withstanding such decision.” 

It would be hard to imagine a step more in- 
consistent with the American conception of con- 
stitutional government. It is open in a degree 
to the same objections that lie against the recall 
of judges, and also to the much graver objection 
that it would tend to destroy the force and con- 
sistency of constitutional provisions. Fortunately 
the agitation for this peculiarly mischievous in- 
novation passed away with other political issues 
of the time. In one state, Colorado, it was 
written into the constitution in 1912, but the 
amendment was declared void by the State 
Supreme Court in 1921. 


Conclusions 


In this brief survey of a century’s political 
changes it is apparent how profoundly the orig- 
inal conception of an independent judiciary has 
been altered by the powerful currents of liberal 
political thought in America and by the practical 
operation of organized politics. In appraising 
the consequences we are not confined to deduc- 
tive reasoning nor to doctrinary pronouncements, 
because, fortunately, throughout this period the 
operation of the unaltered, or less altered, judi- 
cial system in England, Canada and the New 
England States furnishes a reliable control for 
our observations. 

Both in the historical view and in the light 
of such contemporary comparisons, it is indis- 
putably plain that the administration of law in 
state courts has undergone a profound deteriora- 
tion. Without going into the details of that 
extensive topic, the writer may be permitted to 
repeat a brief recapitulation from a former dis- 
cussion of the subject: 

“To the influence of politics can confidently 
be ascribed most of the chronic evils in our sys- 
tem of law enforcement, and certainly the 


egregious conditions in large cities where these 
In the long cate- 


evils attain their maximum. 
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gory might be mentioned the corruption of police 
methods; the degeneration of trial by jury; the 
abuse of such procedural steps as bail, continu- 
ances, dismissal and habeas corpus; the perver- 
sion of probation, suspended sentences and par- 
dons; the selection of unfit judges, prosecutors 
and police officers; and finally all the mischief 
that flows from the relations of those officers with 
the press. Some of these evils might occasionally 
arise under a nonpolitical régime of law enforce- 
ment, but they would be sporadic and unrelated; 
under the existing régime they are endemic—a 
natural and inevitable product.’ 

The origin and the character of these evils 
indicate clearly the remedy, which is solely and 
inescapably the divorce of the judiciary from 
politics. That is no small undertaking, because 
the unwholesome seeding that germinated a cen- 
tury ago has sent its roots deep into our political 
system. Yet though difficult it is not hopeless, 
but the contrary. For, after all, the result as 
it affects the judiciary has been to a certain 
extent adventitious, and not an inexorable result 
of our political philosophy. 

If the subjugation of the courts to popular 
sentiment and political machination had been 
the direct objective of American liberalism, the 
problem for the present -would be quite insolu- 
ble. But the judiciary, to a large degree, has 
been dragged along in the general movement to 
pull down arbitrary authority to a level of greater 
responsiveness to the people. The great princi- 
ple of an independent judiciary, so perfect in 
its logic and so salutary in its application, has 
not been repudiated, but only temporarily aban- 
doned through misunderstanding of its true na- 
ture and its validity. 





1 ay 

3. “The Judiciary and the Press,” address before Am. 
Bar Association, Washington, Oct. 10, 1932, Jl. Am. Jud. 
Soc., Dec., 1982. 
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Already the forces of reform are mobilizing. 
Not only have efforts been made to ameliorate 
the evils through such ineffective makeshifts as 
the nonpartisan primary for judges and the in- 
dorsements of bar associations and civic bodies, 
but in a number of states there is a strong and 
definite movement to make judges appointive 
for long terms or during good behavior. The 
legal press is filled with discussion of reform 
measures, and (much more significant) many 
newspapers are earnestly advocating the appoint- 
ment of judges and publishing a great volume of 
editorials, interviews, and special articles point- 
ing out the superior results attained under the 
appointive system in England and Canada and 
in such of our states as have an independent 
judiciary. The illuminating questionnaires con- 
ducted by the National Economic League have 
shown that judicial reform and better law en- 
forcement are among the foremost issues that 
engage contemporary public thought. 

Palliatives and half-way measures are illusory. 
They are wasteful of time. Their net results 
may even be unfavorable, because they tend to 
give a false impression of accomplishment and 
thus postpone that genuine and radical reform 
which alone will bring the satisfactory results. 
Emerson’s famous apothegm, “Hitch your wagon 
to a star,” could not be applied more aptly than 
to this effort. There can be no fundamental and 
durable improvement in the administration of 
law in America until the judiciary rs restored to 
genuine independence. 


Mr. Stuart H. Perry is the publisher of “The 
Adrian (Mich.) Telegram,” a director of The 
Associated Press, and a member of the advisory 
committee of the Columbia University School of 
Journalism. He formerly was a lawyer and is 
now a member of the Michigan Judicial Council. 


The duration of any form of government depends upon how 
far it develops a people qualified to carry on, and how successfully 
it brings to the front those most fit to lead.— A. Lawrence Lowell. 





It is still true that some members of the bar and a great many 


other people look upon a jury trial as one of our major indoor 
sporting events, and there are speculative features which encourage 
that idea——Judge John B. Sanborn. 





The bar needs mightily to get rid of its dead-center habit of 
mind and to rally its forces of leadership. The tasks of this hour 
must be fulfilled by somebody who believes in something and is 
sure of it, somebody who has enthusiasm and an unblurred outlook, 
somebody who speaks the vigorous language of ordered liberty and 
has not bent and warped the great traditions of our law and bar to 
give plausible support to the will-o’-the-wisps which political adven- 
turers have pursued. —//on. William L. Ransom. 








Pre-Trial Procedure Successful 


kface to Face Conference as to Issues in Detroit Court Stabilizes Trial Call and 


Saves Time for 


More than a year’s experience with pre-trial 
procedure in the Wayne county circuit court 
(Detroit) has proved that it accomplishes even 
more than was hoped for. A rather full account 
of the matter appeared in the Journal for Feb- 
ruary, 1933, together with a comparison with a 
similar experiment instituted in the high court 
in England as the result of an extended study 
of economies in judicial administration made by 
a parliamentary commission. 

The pre-trial hearing in Detroit “may be de- 
scribed as a method for analysing every case 
a short time before being reached for trial in 
order to ascertain whether it is really ready and 
to get it into shape if anything is lacking. The 
immediate purpose is to stabilize the trial call.” 
But other purposes are served; not only are the 
trial calls stabilized, to the great convenience 
of the numerous persons involved in each case, 
but the issues are clarified and a great saving 
of time on trial accrues owing to stipulation of 
facts readily ascertainable in advance by the 
attorneys. 

Michigan has simplified pleading, which is all 
very well, but no exchange of paper pleadings 
will serve in modern litigation to accomplish the 
purpose served by a face to face conference in 
court. Of course there are numerous instances 
of settlements at these private hearings, and vir- 
tually always an understanding as to facts which 
should not be controverted in the trial room. 

A single instance illustrates the worth of the 
pre-trial conference: in an action against an in- 
surance company trial was set before Judge 
Keidan, and he first read the memorandum which 
had accompanied the file from the pre-trial 
branch; on it he read: “The only issue is 
whether, at the time of reinstatement, the in- 
sured had cancer of the esophagus.” Each case 
carries with it a memorandum written by the 
judge at pre-trial, noting the issues and the ad- 
mitted facts, and the memorandum is controlling. 
“The result in this case,” said Judge Keidan, 
“was that we got through the case in half the 
time that would otherwise have been required. 
The answer contained fourteen separate defenses, 
and thirteen were eliminated.” 

Due to rotation in branches there have been 
four judges in the pre-trial branch in something 
more than a year, Judge Richter being the pres- 
ent incumbent. It is said that when the prac- 
tice was new lawyers attended mainly in the 
hope that they would learn something of advan- 
tage to them about their adversary’s case. But 
they came in time to appreciate the hearing for 
the saving of time which it insured. They could 
stipulate certain facts and save proof; other 


All Concerned 


facts could be ascertained beyond dispute before 
trial day, again saving proof; finally the trial 
would require less time and involve less uncer- 
tainty. 

This procedure, owing to the settlements which 
it encouraged, started with the theory that the 
judge conducting the private conference would 
in no case preside over the final hearing in a 
contested case. But it was found that no preju- 
dice existed against having that judge hear and 
decide cases in which no jury was to be used. 
So now the full time of the judge is used in this 
branch. 

The circuit court in Detroit is thoroughly 
administered and the judges like it. The statute 
provides for a presiding judge of limited power, 
and the office used to rotate frequently. By con- 
sent of the entire bench the largest administra- 
tive powers are centered in the presiding judge. 
Under this plan, with able direction and willing 
cooperation, the bench has achieved successes 
not before attainable. It reports monthly to 
the state judicial council and it has at all times 
data which afford a complete view of its business. 

Formerly the court was three and one-half 
years behind on its jury docket and about a year 
on the chancery docket. To say that a case 
requiring trial by jury normally is disposed of 
at the end of fourteen months, does not give a 
true picture of the progress made. The fact is 
that any case will be advanced for early trial 
if either side so wishes. The side moving for an 
advanced hearing waives jury trial to show good 
faith, but, if the other side requests jury trial, 
the request will be granted. For some time 
chancery cases have been tried forthwith at the 
request of either party. Cases of any kind reach- 
ing trial now at the end of a long wait on a 
docket are cases in which neither side is inter- 
ested in promptness. 

Jury trial becomes less and less a burden on 
the court’s time. The report of the Michigan 
judicial council for 1931 showed that juries were 
demanded in only thirty per cent of the cases 
to which they were appropriate, throughout the 
state and in Detroit. Presiding Judge Jayne 
reports that a few years ago 240 jurors were sum- 
moned for each jury term; now there are but 
70, barely enough to supply five courtrooms. 
Since one jury is always required for criminal 
cases originating in Wayne county outside of 
Detroit, the fifteen judges engaged in trials on 
the law side use but four juries. The entire 
bench is eighteen judges. At the beginning of 
last year the county supervisors refused to ap- 
propriate for the use of visiting judges, who, 
averaging about six regularly, gave the court 
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material assistance. Then the legislature enabled 
the judges of the recorder’s court to try civil 
cases, and since they were not fully occupied, 
they were able to give the time of two judges 
to civil trials. 

The loss of the visiting judges illustrates very 


well the pound-foolish policy, for their work cost 
the county less than the average. For fourteen 
dollars a day a court could be kept at work with 
a visiting judge held in high esteem. In Massa- 
chusetts it is estimated that the cost per judge, 
with a jury, amounts to $400 a day. 


Administration of Criminal Law in Canada 


By the Hon. William Renwick Riddell* 


|Note. The following concise description of the system of criminal law 
administration in Canada was written for The Panel, and published in its issue 
of September-October, 1932. It will be of interest to readers on our side of the 
boundary and to make it even more so a commentary has been supplied by an 
authority on criminal law administration in the United States. The comment 
takes the form of notes introduced at the appropriate places. In the notes spe- 
cial reference is had to the laws and procedure in Michigan, where criminal pro- 
cedure was revised and greatly improved a few years ago. It is made to appear 
that a Canadian province has little advantage over Michigan except in respect 
to judicial appointment and tenure. But in this factor Canada is immensely 
superior. Mr. Justice Riddell first disclaims any intention to teach us as to the 
way we should go, saying, “If there is anything in their institutions with which 
the American people are dissatisfied, that is their own affair solely; and they are 
perfectly competent to rectify it without any criticism or advice from me or 


any other outsider.” —Editor. | 


In what follows, I speak especially of my own 
province, Ontario; but except in matters of de- 
tail, all the nine provinces are alike in respect of 
the administration of the criminal law. 

The criminal law of Canada is like that of 
most of the United States, founded upon the 
common law of England; but in its evolution 
and present form, it is a purely Canadian prod- 
uct. There has been no interference with Canadian 
legislation for nearly a century, and Canada is 
no longer a colony, a dominion,’ a possession of 
England, but a separate political entity, a sepa- 
rate nation in the British Commonwealth of Na- 
tions, no more the property or possession of the 
British Isles than the British Isles are of Can- 
ada—both being on the same footing, having the 
some status, sister nations, united in and by a 
common allegiance to the one King, who reigns 
and leaves the ruling to the people to whom it 
belongs. 

First, as to the substantive law. Criminal law 
is within the jurisdiction of the Dominion, not 
of the provinces. 


Note. Our criminal law, whether substantive 
or procedural, is definitely a matter of each par- 
ticular jurisdiction, state or federal. It may hap- 
pen, therefore, that acts which are criminal in 
one jurisdiction are not so in another, or that the 
penalty for a particular crime varies in different 





"Justice of the appellate division of the supreme court 
of Ontario. 


1Canada, it is true, is a British Dominion, but the ex- 
pression “British Dominion” has changed in connotation: 
it no longer means a Dominion, a possession of Britain. 
but a Dominion of the British Nation who occupy it. We 
owe no allegiance to Britain any more than the people of 
the British Isles owe to Canada. 





states. -There is no indication, however, that 
these possible variances have any adverse effect 
upon administration of the law within a jurisdic- 
tion. 

The parliament of the Dominion of Canada, in 
1892 by the criminal code of that year, abolished 
the outworn and useless distinction between Fel- 
onies and Misdemeanors. 


Note. We have in general retained a nominal 
distinction between felonies and misdemeanors. 
The distinction has little practical importance, 
however, except in such matters as the privilege 
of arrest and the procedural powers of minor 
courts. While a peace officer in most states may 
lawfully arrest without warrant for felony or 
misdemeanor committed in his presence, and may 
arrest for felony not committed in his presence 
on reasonable ground to believe the arrestee 
guilty, he is not similarly privileged to arrest for 
a misdemeaanor not committed in his presence. 
The jurisdiction of inferior courts is a matter of 
statute, but, though in terms it recognizes a dis- 
tinction between misdemeanor and felony, it is 
not by any means coincident with that distinc- 
tion. Few, if any, difficulties in administration 
and enforcement of the criminal law can be at- 
tributed to our retention of the old phraseology. 
The misdemeanant has the same right to be as- 
sisted by counsel as the accused felon has and 
there is no difference in the right of counsel to 
visit his client in jail or to sit beside him at the 
trial. 

The use of the adjective “feloniously” in in- 
dictments has been rendered unnecessary by stat- 
ute in Michigan and half a dozen other states. 
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The sole effects of the distinction had come to 
be, to introduce the word “feloniously” into cer- 
tain indictments, to call the accused “prisoner” 
instead of “defendant” and to entitle him to sit 
beside his counsel instead of in the dock. In the 
same code, forms of indictment were given. This 
got rid of “objections to the indictment,” which 
very occasionally made their appearance at the 
trial. (I personally never knew ur neard of more 
than two.) It would take the proverbial acute- 
ness of “a Philadelphia lawyer” to pick holes in 
such an indictment as this: 

“The jurors for Our Lord the King present 
that John Smith of Toronto on August 10th, 
1932, murdered Henry Jones.” 


Note. The same simple form of indictment is 
authorized in Michigan, and some other states, 
by statute. 

It was, moreover, provided that an indictment 
might follow the words of the prohibitory legis- 
lation. Occasionally in my court, we do hear a 
suggestion of a defective indictment; but this is 
invariably listened to with a smile and is never 
pressed. 


Note. It is an accepted procedural rule also 
that as a general principle an indictment may 
follow the words of the prohibitory legislation. 
State judges, however, have not always been as 
reasonable in their application of this rule as 
Canadian judges would seem to be—as witness 
a 1931 Oklahoma decision (Hemphill v. State, 6 
Pac. (2d) (450) to the effect that an allegation 
of larceny of “domestic fowls’ was insufficient, 
although the words were those used in the 
statute. 

The fact that in this country we hear of de- 
fective indictments not only occasionally, but 
frequently, and that objections are listened to 
most seriously, is wholly a matter of judicial 
point of view rather than of difference in formu- 
lated law. 

Judges Barred from Politics 

Offences are in the code divided into indict- 
able and non-indictable offences, the latter of an 
inferior character disposed of by justices of the 
peace or police magistrates. Indictable offences 
(with the exception of some of the most serious, 
treason, murder, etc.) may at the option of the 
accused be tried without a jury. 


Note. Both misdemeanors and felonies may 
be tried without juries in Michigan and a num- 
ber of other states. 

The constitution of the courts is a matter for 
the province; and each province creates such 
courts as it sees fit. There are no Dominion 
Courts of original criminal jurisdiction. Canada 
has no federal district courts such as the United 
States has. 

In Ontario, the courts of original criminal ju- 
risdiction are the supreme court of Ontario and 
the courts of general sessions (the latter presided 
over by a judge of the county court). The judges 
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of these courts are appointed in fact by the gov- 
ernment of the Dominion, in form by the gov- 
ernor-general and in name by the king. While 
political relations are not ignored in selecting a 
judge (just as in appointments to the supreme 
court of the United States) when a lawyer is 
appointed to the bench, he drops his politics. It 
is a little more than a hundred years since a 
judge in our province has interfered in anything 
political, and we judges have not even a vote. 

The appointment is for life. 

Judges of the supreme court are removable on 
the vote of the two houses of parliament of the 
Dominion, those of the county courts on attain- 
ing the age of seventy, a suitable pension being 
provided. Judges of county courts may also be 
removed for cause. 


Note. This permanency of tenure of Canadian 
judges and prosecutors and their consequent re- 
moval from political incentives and influences is 
the only important difference between the Can- 
adian administrative system and our own. 

Prosecutors Appointed for Life 

About a century ago, we left the traditional 
methods of criminal prosecution by providing 
each county with an officer, a member of the 
Bar, as county crown attorney. He is appointed 
by the government of the province—in form by 
the lieutenant governor and in the name of the 
king—his appointment is for life, but the gov- 
ernment may supersede him. He drops his poli- 
tics on appointment as the judge does. Only one 
county crown attorney have I ever known to be 
removed and that not for political activities; 
and while, of course, the accused sometimes com- 
plains of persecution by the authorities, I have 
never heard that attributed to political reasons. 
“No rogue eer felt the halter draw with good 
opinion of the law’—but politics he does not 
mention. It must not, however, be supposed 
that the crown attorney may act capriciously. He 
is subject to public opinion, that of newspapers 
and others, and his conduct, were it improper, 
would speedily be brought to the attention of the 
government which is responsible to the people 
= seeing to the proper administration of the 
aw. 

The police is of different kinds. We have a 
number of Canadian Mounted Police (formerly 
the Royal North-West Mounted Police) who 
proverbially always “get their man,” and of the 
Provincial Police; but the police work is largely 
in the hands of the police force of the various 
cities, towns, etc. While it is the right and the 
duty of the police to question anyone accused of 
crime, after proper warning, what is commonly 
known as the “third degree” is practically un- 
known. One instance of alleged third degree 
methods in Toronto, about forty years ago, had 
much (it was believed) to do with the acquittal 
of the accused; and the supreme court of Can- 
ada recently dealt in no uncertain way with one 
other (the case of an Indian) from British Co- 
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lumbia. So far as I know these are the only 
cases in which anything of the kind was indi- 
cated.” 

Note. Our police also “are of different kinds” 
—the federal forces, the state police, county sher- 
riff’s deputies, and municipal policemen. In every 
state of the Union, also, use of the “third degree” 
or any other unnecessary force is absolutely un- 
lawful. If such activity is more frequent in this 
country than in Canada, the explanation is not 
differences in the law, but differences in regard 
for the law. 

The Arraignment 

Leaving aside the inferior, non-indictable of- 
fences and dealing with indictable offences, when 
anyone is charged with an indictable offence he 
is taken before a magistrate (all magistrates, po- 
lice magistrates or others, are appointed pro vita 
aut culpa, by the provincial government) evi- 
dence heard, the accused permitted but not com- 
pelled to make a statement and that after proper 
warning—and if the evidence is sufficient, he is 


committed for trial. _ 
Note. Our state statutes also’ require a “pre- 


liminary cppeg or ol before a magistrate “im- 





mediately,” or “without unnecessary delay” after 
the arrest. And our examination, like that of 
Canada, is of the state’s evidence, not of the 
accused. 


In most cases, if the magistrate is a police 
magistrate such as is appointed for cities and 
counties, the accused has the option of being 
tried by him at once without a jury. If, how- 
ever, the magistrate is an ordinary justice of the 
peace or the charge is not of such a character, 
or such option is not exercised, the accused i§ 
committed for trial. 


It is the duty of the sheriff to bring the person 
so committed forthwith before the county judge 
if the offence charged is not one of the few 
which are so serious as not to be within the 
jurisdiction of the court of general sessions. The 
county crown attorney or some member of his 
staff, a barrister, has conducted on behalf of the 
Crown the investigation before the magistrate, 
and in his office is prepared a statement of the 
charge (forms are given in the code). The pris- 
oner is brought before the county judge, with 
his counsel if he has one, he is told of the 
charge against him and given the option of being 





*Almost as these pages are being written my court of 
appeal in Toronto was ordering a new trial in a convic- 
tion for murder on the ground that a confession had been 
admitted in evidence, crown counsel not having adduced 
evidence proving that it was voluntary. The case was 
that of the King v. William George Seabrook, decision 
delivered August 9th, 1923. In ordering a new trial the 
judgment concluded in the following words: 

“Before parting with the case, we would observe that it 
is the duty of crown counsel, when engaged in prosecuting 
a trial, to assist in the administration ~ gk The ad- 
ministration of justice does not consist merely of con- 
victing persons accused. The administration must con 
vict, if possible, persons proved to have been guilty, and 
assist in the acquittal of persons proved innocent. It is 
as much the duty of cre wn counsel to assist in the ac- 
quittal of the innocent as in the ci nvention of the guilty 
person, 
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tried before the judge without a jury or await- 
ing the sitting of a court with a jury, the time 
being mentioned to him. If he elects to be tried 
by the judge, a convenient day is fixed and he is 
so tried unless the attorney general of the prov- 
ince thinks that a jury trial should be had for 
public reasons. (This I have never known to be 
done.) 

A jury trial being chosen, the proceedings are 
more prolonged. All indictable offences are tri- 
able in the supreme court, most in the general 
sessions, all the latter, all but a very small class 
of the former, by a jury of twelve who must all 
agree. 

Juries Out of Politics 

While as a rule prosecutions are conducted be- 
fore the police magistrates, the county judge and 
in the sessions, by the county crown attorney or 
some barrister, a member of his staff, the usual 
practice is for the attorney general to appoint 
another barrister to perform that duty in the 
supreme court. This is occasionally, and in spe- 
cial cases, done also before an inferior tribunal. 


A jury panel of 48, 60, or some larger num- 
ber is selected thus: In the local municipalities 
of the county, certain officials select a certain 
number of qualified persons; the lists from these 
local municipalities go to the county town; and 
the sheriff and other officials select the proper 
number. Their names, occupations, addresses, 
etc., are entered on a jury list, which every law- 
yer has the right to examine, and for a trifling 
fee obtain a copy of, a reasonable time before 
the court is to sit. 

No one has ever suggesed any improper ac- 
tion, motive or object in the selection of a jury 
panel. 


Note. While our methods of jury selection 
vary somewhat in different localities, the general 
principle of selection is the same as that of 
Canada. But while Justice Riddell can say that 
no one in Canada has ever suggested an improper 
action or motive in selection of a jury, we find 
many judicial notations that our own juries have 
been improperly selected. After the recent ex- 
posure of scandalous disregard of the law in De- 
troit, one of the jury commissioners admitted 
that he and his colleagues had jealously divided 
among themselves, not the responsibility, but the 
“privilege” of naming persons to be called for 
service. Again the faults in this country are 
found in the administrators of the law rather 
than in the law. 


Grand Jury in Ontario 
An indictment in a simple form is drawn up by 
the prosecuting counsel who has been furnished 
with the proceedings theretofore had. 


Note. Michigan does not require indictment 
by a grand jury——prosecution may be by informa- 
tion signed by the prosecution after a prelimi- 
nary hearing and authorization of trial by a mag- 
istrate. In the score of states where indictment 
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is still required, the details of procedure are es- 
sentially like the Canadian law. 


Unless an accused has been committed for 
trial on a charge, crown counsel must obtain the 
leave of the presiding judge to lay an indictment 
against him on that charge. The grand jury (in 
Ontario of thirteen) after being instructed as to 
their duties by the judge, hear only the evidence 
brought before them by crown counsel. They 
have no initiative. We have no “John Doe” 
practice; the accused is definitely named and 
definitely accused of a definite crime. All pro- 
ceedings before the grand jury are secret and no 
minutes are kept. 

Assuming that a true bill is found, the accused 
is called upon to plead to the indictment, it hav- 
ing been read over to him. There used to be 
technical objections at this stage, but these are 
practically obsolete. The accused may ask par- 
ticulars of place, time, manner, etc., and these, 
if proper, will be ordered to be furnished, though 
probably there never was an accused who did 
not know perfectly well what he was charged 
with. 

A plea of not guilty is entered, and the trial 
begins. 

There are two and only two principles upon 
which in fact and in actual practice a criminal 
trial proceeds. 

One is that a criminal trial is a solemn and 
decorous investigation by the state into whether 
a particular crime has been committed against 
it by the accused. 

The other is that a criminal trial is a sort of 
game in which the smartest man is to win, and 
conducted according to certain rules. 

We have adopted the former principle for our 
guidance. 


Note. The actual practices in this country in- 
dicate strongly that we have adopted the latter. 


In that view, prosecuting counsel has cast 
upon him the duty to be scrupulously fair and 
that as much in the selection of a jury as in all 
else. Counsel for the defence has, either in per- 
son or through solicitor, gone over the panel with 
the accused; and if there is any real objection to 
a juryman, he mentions it to the crown counsel 
and the man is excused as a matter of course. A 
certain number of peremptory challenges is al- 
lowed according to the class of crime. 

Juries Picked in Few Minutes 

If there were to be a challenge for cause (in 
over 50 years, I have known of only one case) I, 
if the trial judge, would direct the objector to 
speak to the crown counsel about his objection. 
If the counsel did not agree, I should have to 
send for the authorities to see how to proceed. 
Frankly I do not know; and I do not believe 
any Ontario judge does. 

I have never but once seen it take more than 
half an hour to get a jury in a murder case or 
any other. In that exceptional case we used up 
forty-nine minutes through certain jurymen who 





were not expected to be called being allowed to 
go to their places of business and it took some 
time to get them back. 


Note. It took five days to get a jury in the 
Snyder-Gray murder case, which the press called 
“a model of expedition.” The theory and legal 
justification of the proceedings is the same—the 
selection of a fair and impartial jury. 


We trust our juries and, I am wholly confi- 
dent, justly and with good reason. 

As another consequence of our theory of crim- 
inal trials, it is the duty of crown counsel to 
bring out all the facts of the case, whether they 
may assist the prosecution or the defence. 


Note. ‘Such i is the theory i in in this country also. 


He wins no glory by a conviction, loses no 
honor or respect through an acquittal. A crown 
counsel who concealed or misrepresented acts 
would lose the confidence of the court and the 
respect of his fellows. “It isn’t done.” Of 
course, human nature is much the same every- 
where, and there will be excess from time to 
time in the ardor of advocacy, but, speaking 
generally, our counsel regard their duty as sacred. 

Judge May Comment 

Another consequence of this theory is that the 
judge, as a responsible officer of the state, takes 
his legitimate share in the enquiry. He may 
question witnesses (he does not as a rule until 
counsel have finished with them); it is his right 
and often his duty to comment upon the evi- 
dence, to express his own opinion of witnesses 
and evidence (so long as he makes it perfectly 
clear that the jury must make up their own 
minds as to the fact; it is their opinion not his 
that should govern): he must in summing up 
bring before the jury the defence, as clearly as 
the prosecution, as well as state the law clearly. 
fully and accurately. 


Note. In Michigan also the judge has author- 
ity to comment on the evidence and to express 
his own opinion. 

- Canada Has Shield of Silence 

In Canada while an accused may testify on his 
own behalf his neglect to do so cannot be com- 
mented on by prosecuting counsel or judge. 


This also is probably the situation in 





Michigan. 7" 


This provision does not meet with universal 
approval—certainly not with mine—but in the 
absence of further legislation, the rule must be 
observed. 

An appeal lies to the court of appeal and in 
matters of law to the supreme court of Canada. 
On these appeals technicalities have no effect. 
Irregularities, etc., at the trial are of no avail 
unless they can be seen to have prevented a trial 
according to law. 


Note. A Michigan statute explicitly provides 





that convictions shall not be reversed unless 
prejudicial error is shown. 


- 


~ 
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Judicial Selection Studied by Michigan Bar 


Study of better modes of judicial selection and 
tenure have been under way for several years in 
Michigan. Circuit court judges are nominated 
in primaries and elected for six-year terms. Su- 
preme Court justices are nominated in conven- 
tion and serve for six years. It was found a 
year ago that all supreme court justices and half 
of all the circuit judges had originally been ap- 
pointed by the governor, as well as two-thirds 
of the judges in the recorder’s court in Detroit. 

Reporting to the Michigan State Bar Associa- 
tion its committee on selection said: 

“The judicial appointments by the governor 
have in the main been satisfactory but your com- 
mittee believes that the governor’s power in this 
respect should be subject to some check. Experi- 
ence has proved that the voters almost invariably 
confirm the governor’s appointee by electing him 
to continue in office. However, popular election 
never can be a very substantial check upon his 
power of appointment. The approval of a judi- 
cial commission should obviously be much more 
effective to this end.” 

The committee recommends a commission con- 
sisting of nine members, three to be chosen by 
the governor and six by the directors of the Bar 
Association; terms to be three years and stag- 
gered; not more than two members to be ap- 
pointed from one judicial district. It is pro- 
posed that judges be appointed by the governor 
with the advice and consent of the commission. 
This is virtually the same as the Massachusetts 
system. 

An alternate proposal is that the judicial com- 
mission shall file with the governor annually 
separate lists of eligible lawyers for each of the 
courts of record and the governor, in appointing. 
shall be limited to names on the latest list. 

The committee recommends tenure for good 
behavior, and proposes that the governor be au- 
thorized, with the consent of the judicial commis- 
sion, after notice and hearing, to admonish. 
censure or remove any judge for judicial mis- 
conduct: and that the governor may. with the 


consent of a majority of the judicial commission, 
after notice and hearing, retire any judge because 
of advanced age or mental or physical disability. 

This matter of involuntary retirement is one 
which should be closely related to the mode ot 
administration of the entire judicial system. 
Michigan is one of the states that has made con- 
siderable progress toward judicial integration. 
Its circuit court judges have long had their 
separate organization. Its judicial council has 
proved to be an invaluable agency in administra- 
tion. The question arises whether the judicial 
council should be given the functions allotted to 
the judicial commission. In such case it might 
be considered desirable to exclude from the 
nominating or ratifying function such members 
as are already judges. But with the security of 
tenure proposed this should not be necessary. 
Judges who are members of the judicial council 
would be capable advisers as to appointments 
and would be under no temptation to confer or 
receive personal or political favors. The council 
would be kept informed concerning the work of 
all judges and their acceptability to the bar and 
the public. Where there is an agency with power 
to receive complaints, and to discipline, the whole 
matter of securing from each judge the best work 
he is capable of, or retiring him, becomes a 
simple thing. If complaints appear to be justified 
the judge is privately invited to explain his posi- 
tion. It is rare indeed that improper conduct is 
not thus corrected. A judge who cannot ac- 
commodate his practices to the recommendations 
of a judicial council should be retired. 

In Canada we are told that retirement on ad- 
vice of the appointing power takes care of such 
situations without scandal. On one occasion a 
member of parliament inquired of the ministry 
of justice if it were aware that a certain judge 
had become too deaf to serve acceptably. The 
answer came on the following day to the effect 
that that judge had tendered his resignation 
There was probably more publicity on this occa- 
sion than is ordinarily required. 


I think that the potential value of judicial councils will not be 
realized until more power is vested in them. For instance, they 
ought to have not merely regulatory power over the courts and 
judges, but they ought also have disciplinary power over judges 
and clerks and other employes, so that inefficient personnel in the 
judicial system may be weeded out.—Kenneth Dayton. 





Unless we develop a finer and more sensitive ear to the com- 
plaints of the public as to the administration of justice, the sweep- 
ing questioning of all institutions which is afoot today will soon 
put many of us in the ranks of the unemployed, for methods of 
settling disputes will be found that will dispense with our services. 


—RHarry D. Nims. 
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Bay State Courts in Serious Condition 


Judicial Council Report Again Deals with Denial of Justice Arising from 
Unmanaged Accumulation of Cases 


The ninth annual report of the Massachusetts 
Judicial Council made its appearance in Janu- 
ary. Like preceding reports, it indicates a great 
measure of very faithful and intelligent study 
of the administration of justice. It makes a 
pamphlet of 102 pages and discusses a variety 
of problems, some of them old acquaintances. 

One who gives only a little attention to this 
report is struck with anomalies in the Old Bay 
State which arouse curiosity. Massachusetts 
has the best organized courts of any populous 
state in the Union. It has no ignorant, fee-paid 
and fee-loving justices of the peace. The court 
closest to the people is the district court, com- 
posed of appointed judges whose tenure is good 
behavior. This court has simple procedure and 
has no jurisdictional limits as to actions at law. 
However large the claim it may be entered in 
the district court subject to removal to the 
superior court on motion of the defendant. 
An excellent article concerning the evolution in 
this state toward judicial integration, written by 
Mr. Frank W. Grinnell, secretary of the State 
Bar Association and the Judicial Council, ap- 
peared in this Journal for April, 1932. The pro- 
vision referred to has enabled the district court 
to give material aid to the overburdened superior 
court. In the last reported year this court en- 
tered 94,600 removable cases and retained for 
trial all but 4,592. 

Massachusetts has always had a high average 
of ability in its judiciary and this has been in- 
creased in the district court in the past decade. 

But notwithstanding these advantages the 
volume of cases, mostly arising from automotive 
traffic, has swamped the judicial establishment. 
Year by year the courts have been slipping 
further behind. The Judicial Council took note 
of this trend some years ago and offered pro- 
posals to afford relief. It has steadfastly op- 
posed the creation of new judgeships, and pre- 
sumably a different counsel would not have 
availed, because the people of the state are 
nearly as much set against additional judges as 
are those of England. The problem becomes 
that of getting a larger product from the exist- 
ing machine. But while the Judicial Council 
has advised all the steps calculated to assist 
there has been such indifference, or opposition, 
that the evil has continued to increase. 


The latest figures show that in the year end- 
ing June 30, 1933, the superior court disposed 
of 2,080 jury cases and 1,319 jury waived cases 
on the law side; but the number of such cases 
entered during this period was 28,587. 


The consequent delay must be highly bene- 


ficial to certain interests. It is ruinous to the 


administration of justice. 


Apparently the state’s compulsory automobile 
insurance law tends to promote litigation. Just 
how long the courts of Massachusetts can swing 
along in the direction of an almost complete 
denial of justice cannot be estimated. It seems 
fair to assume that something will be done 
before long or there will be what the judges and 
lawyers will consider a revolution—for the set- 
ting up of a quasi-judicial agency to deal with all 
claims arising from road traffic is in the offing. 
The people will not deserve censure if they make 
what, in theory, is an unwise experiment, for it 
can hardly be as bad as the present system. 


No System Can Be Worse 


In some states the objection to arbitrary 
awards for personal injuries cannot be that the 
system will be worse for those served; that is 
incredible; it must be on the theory that judi- 
cial justice, at its best, is better than adminis- 
trative justice, and it is possible in any state, 
however large the volume of cases, to make it 
better. 


In Massachusetts the stress has been laid on 
encouragement of jury waivers. Mr. Justice 
Lummus, now of the supreme court, has esti- 
mated the cost of jury trial at not less than 
$400 per diem. But while Massachusetts is 
enduring this high cost as to more than half of 
the cases entered in superior court, it is not 
getting the benefit of judicial justice, nor of 
administrative justice. It falls between two 
systems, and falls hard. The idea of a state 
postponing trial of an action for three years or 
more—or, half that time—is preposterous. There 
may be a form of justice after long delay, but 
only a barren form. 

One may sympathize with a policy which re- 
fuses a great increase of judges and public ex- 
penditure when the output per judge is so slight. 
Meanwhile the alternative of the arbitrary award 
under statute looms like an oasis in the desert. 

There is of course the purely rational solution 
of giving to each case only the time required 
for it, and making litigants who really want 
juries pay enough to prove their sincerity. The 
general run of accident cases, excepting a small 
percentage, could be tried with the highest degree 
of precision, in not more than one hour each. 
In that time half a dozen witnesses could tell 
all they know that is relevant. A trained judge 
or arbitrator would need very little assistance 
from argument. 


Such cases would need to be reduced to 


definite issues before trial and this could be done 
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speedily once the system is established and the 
bar understands that it must fish or cut bait, 
as they used to say in Boston. There is no 
present .complaint as to delay arising before 
issue. It matters not, at present, how long that 
takes. 


One wonders what would happen if either ra- 
tional trial methods were adopted, or adminis- 
trative awards. Would the cases now slumber- 
ing in the files be cleaned up by the courts 
according to present methods? If so would the 
superior court give precedence to its accumu- 
lated cases and make new law cases still under 
its jurisdiction wait for years? 

While the Judicial Council has earned its high 
position because of numerous measures adopted, 
it has not been permitted to relieve the present 
impasse. The legislature has stood in the way. 
Ordinarily lawyers Gisclaim responsibility for 
failure to accomplish reforms by legislation. But 
the fact that such measures are acted on by 
judiciary committees and doubtless in Massa- 
chusetts, as in other states, only lawyers serve 
on these committees, makes it difficult for law- 
yers to evade blame, though they do evade tech- 
nical responsibility where there is no self-gov- 
erning bar. 


Reform Not Impossible 


These are some reasons why in the past year 
or two judicial rule-making power is considered 
with interest. It seems to be a novel interest in 
Massachusetts. It may be suggested, that 
whereas the courts would fear to put the jury 
fees into use by rules, there should be no hesi- 
tancy about adopting pre-trial procedure and so 
reducing the time required for trial. At present 
it averages a little over one day for jury trials 
and about half of a day when there is trial to 
the court. Rational settlement of issues before 
trial with rational rulings as to the elicitation of 
testimony would cut the time for trial to half 
these averages. 


One must believe that the courts of Massa- 
chusetts have not yet achieved the measure of 
integration which is needed to discharge their 
function acceptably. If each and every judge 
shared in the responsibility for the efficient oper- 
ation of the entire judicial establishment the 
supreme court doubtless would buck up the trial 
judges and might even assume its role in full 
by making rules which might appear officious 
if coming from the trial bench. It would ob- 
serve what happened in Chicago when jury cal- 
endars had become congested, and what is being 
done in Detroit. If it set its desire at ridding 
jury trial of its beneficent feature of protecting 
defendants against meeting their adversaries in 
court, it would aim to make jury trial at least 
as imminent as non-jury trial. 


This seems like an impossible thing. But a 
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start can be made by calling and dismissing all 
cases more than one year on the calendar unless 
a sufficient showing is made. These clean-up 
calls should be a regular practice in all courts, 
as they have been for some years in Michigan 
courts. Not only do they clean up the calendar 
of dead and moribund cases, but they stimulate 
the court by impressing on its judges the neces- 
sity for affording justice to waiting litigants. 


Always Enough Judges 


This in itself would not help Massachusetts 
out of the hole. But there are always a hun- 
dred times as many potential judges in every 
state as are actually employed. With little or 
no cost to the public, and without permanently 
diluting or altering the bench, lists of temporary 
judges could be made up, and they could be set 
at work under the Massachusetts arbitration law, 
if not otherwise. A persistent drive for a year 
would change the whole scene. In Detroit, 
as told elsewhere in this issue, no litigant is 
permitted to force his adversary to wait for 
trial. A few years ago the circuit court there 
was forty-two months in arrears on law cases. 
During the past year it has afforded virtually 
immediate trial in every case, law and chancery, 
in which one of the parties has indicated his 
desire. Cases taken from the docket at present 
were entered fourteen months previously, but 
there is no denial of justice, because neither 
plaintiff nor defendant is asking for advance- 
ment. 

In any congested calendar there should be at 
all times a winnowing out of the unwilling liti- 
gants’ cases, so that trial may be had by litigants 
who want to reach judgment. On all congested 
dockets a considerable proportion of the plain- 
tiffs are bluffing. 

Boston has been scandalized in recent months 
by disclosures of jury bribing on quite a liberal 
scale. There will be in time a commission for 
selecting jurors. The Council recommends that 
it be tried first in the capital. Meanwhile some 
lawyers are being tried though of course it is not 
easy to pin the crime on the lawyer. 

Reference is made in the report to an over- 
crowded bar which contains a considerable num- 
ber of unfit persons. No specific recommenda- 
tions are made, although requirements for ad- 
mission are shamefully low, because the supreme 
court “has the power by rule to alter the require- 
ments for admission to the bar and thus to re- 
store public confidence in the profession.” Since 
it will take thirty years, more or less, to get rid 
of unfit material recently required, action on 
this policy appears to be overdue. 

The Judicial Council again recommends in- 
creased entry fees and lays some stress on dis- 
covery procedure, as it should. 

The report contains numerous recommenda- 
tions, twenty of them accompanied by draft acts. 








Administration of Criminal Justice 
By PLtiny W. Marsu 


| The title of this address, which was presented at the 1933 meeting of the 
Section of Criminal Law, American Bar Association, is so general as to deserve 


some explanation. 


The author’s experience is based in part upon his service 


as judge of the unified criminal court in Detroit, the only real criminal court 
in any large city in this country. Judge Marsh was largely responsible for the 


creation of this court. 


Prior to that he took the lead in a series of municipal 
reforms which lifted local government in Detroit to a high plane. 


Nobody in 


the practice of law better understands politics and administration than he. His 
suggestion that a citizen council created by the legislature should have power 
to pass upon complaints made against judges, and, if necessary, remove an 
offending judge, is commented upon in an editorial in this number.—Eprror. ] 


Technicalities of the law so frequently consid- 
ered by laymen to be a reason for the miscar- 
riage of justice, usually are due to errors of ad- 
ministration rather than defects in the law itself. 
The merited confidence of the informed public 
justifies the belief that our American judicial 
system, including that of criminal administration, 
is fundamentally sound. Despite the fact that 
many so-called reforms have taught us that 
change alone does not necessarily mean progress 
or improvement, we cannot escape the fact that 
organized crime has become too powerful to be 
effectively met except by an equally powerful 
social organization. Our profession should be 
the first to recognize and seek.to correct any 
defects in our present system. Much has been 
done to that end. With the possible exception 
of the right of appeal by the State in criminal 
cases, there is little occasion at this time for 
change in procedure. It is better administration 
with which we should now concern ourselves. 

' Proper administration of criminal justice in- 
volves three independent elements. 


I. 
Police 

First, is the agency for procuring evidence by 
which the guilt of the offender is to be estab- 
lished. Some of the more glaring defects in our 
police system may be enumerated as follows: 

1. The Procuring of so-called confessions by 
Punishment. 

Confessions procured by physical violence or 
other means of torture are only evidence of police 
inefficiency. Such confessions usually fail in 
court and future efforts of the police are rendered 
more difficult, if not futile, with the result that 
the accused, even though guilty, frequently es- 
capes. 

2. The localized character of our police organi- 
zation. 

No city police department has jurisdiction 
beyond the corporate limits of the city within 
which it functions, nor has any county sheriff 
jurisdiction beyond the limits of his county. 
With modern paved highways, the automobile, 
the aeroplane, and other means for a quick get- 


away by the criminal, disclose the difficulties of 

such limitations upon police powers. 

3. The lack of correlation between police agen- 
cies. 

Our city police organizations by comity, ex- 
change information upon request, post notices 
regarding individuals wanted in other jurisdic- 
tions and in other ways cooperate, but no co- 
ordinated plan for exchange of information ex- 
ists. The same is true in even a more marked 
degree of the sheriff’s organization in the coun- 
ties. The state police have jurisdiction through- 
out the entire state, but have no connection with 
the city police or county sheriff. Federal offi- 
cials, of course, function in their own field. Only 
by chance does the information possessed by one 
agency come to the knowledge of any other. The 
recent organization of an international police 
force and of a national organization, comparable 
to Scotland Yard, is a recognition of the neces- 
sity for closer coordination among the police 
agencies if modern criminal activities are to be 
thwarted. 

To meet this situation the current report of 
the committee on criminal jurisprudence of the 
Michigan Bar Association will recommend: 

“(a) Transfer of strictly police functions 
now exercised by county sheriffs to an 
enlarged state police force. 

“(b) The integration and _ centralization, 
though with a high degree of local au- 
tonomy, of all police activities within 
the state.” 

If this is accomplished there should follow a 
coordination of such agencies with the federal 
agencies of like character. 

4. The paralyzing effect of political dominance 
of police agencies. 

The interference of politically influential per- 
sons in the performance of police work presents 
a dark and sad chapter in the history of Ameri- 
can criminal jurisprudence. I think it is safe 
to say, however, that such conditions are growing 
rapidly less, with a growing recognition by the 
public that if they are to have protection for 
their lives and property, police agencies must be 
left free to function without such interference. 
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5. The lack of training of persons engaged in 
police work. 

Our city police, and to even a greater degree, 
our sheriff's deputies, have all too frequently 
been appointed without regard to fitness, expe- 
rience or training. 

Many proposals have been advanced for im- 
provements. These have included requirements 
for rigid physical and mental examinations, train- 
ing in police schools and even the establishment 
of courses in connection with our institutions of 
higher learning, as a preliminary requirement for 
those desiring to engage in police work. All of 
these suggestions have some merit, and in part 
are now operative. It goes without saying that 
the transfer of police powers from county sheriff 
to city and state police organizations would re- 
sult in greater permanence of tenure, increased 
experience, and ultimately more rigid require- 
ments for preliminary training of those engaged 
in police work. 


Il. 
Prosecuting Officers 


The second important step in the administra- 
tion of criminal justice is of course the prepara- 
tion and presentation of the evidence in court as 
and when procured by the police. 


There are two chief elements of weakness in 
the system in vogue in most of our states of 


electing a prosecuting attorney for each county. 
1. Such prosecuting attorneys are too often 
dependent for their election and continuance in 
office upon the favor of local political leaders. 
We know that in urban centers at least a few 
leaders of powerful political groups usually domi- 
nate elections. These leaders usually have affili- 
ations with underworld elements which seriously 
interfere with the independence of the prosecut- 
ing officer in the performance of his functions 
when he owes his election to these leaders. 


2. There is no more reason for having a 
prosecuting attorney in every county than for 
having a circuit judge in every county. Many 
counties are so sparsely populated, that fre- 
quently there are not more than one or two law- 
yers in the county. In a large percentage of 
counties the duties of the office do not require, 
and the resources of the county will not permit 
proper compensation for the giving of full time 
to the duties of his office by the prosecuting at- 
torney. If a prosecuting officer was selected for 
each judicial circuit, there would be great reduc- 
tion in expense and an increase in efficiency in 
the administration of the office. 

If it is true that crime is no longer local and 
that the state rather than the county or the city 
should be made the unit of law enforcement then 
what possible objection could be raised to ex- 
panding the office of the attorney general of the 
state and authorizing the appointment by him of 
district attorneys in each judicial circuit to per- 
form the duties now performed by the prosecut- 
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ing attorneys of the several counties constitut- 
ing such district? 


ITI. 
The Court 


The third, and, doubtless the most important, 
factor, in the administration of criminal justice 
is the court. 


The method of selecting judges of our courts 
has been debated since the beginning of our gov- 
ernment. The framers of our federal constitu- 
tion knew nothing of the complexity of modern 
business and industry with its corporate organi- 
zation, our diversified methods of merchandising, 
the political circumstances born of the various 
racial groups in our population, the innumerable 
problems incident to the relation of employer 
and employe and of the liability for personal in- 
juries growing out of mechanical devices devel- 
oped by our inventive genius. 

The framers of our constitution were how- 
ever wise men with the deepest insight into hu- 
man nature and with an unswerving purpose to 
give to the citizens of this great republic two 
fundamental privileges, namely, liberty and se- 
curity. 

In seeking to give liberty they extended the 
right of franchise far beyond any limits that had 
ever been known, and they gave to those thus 
enfranchised, the privilege of selecting directly 
the representatives in their legislative body and 
with only a nominal limitation upon the right to 
select a chief executive. 

These wise men recognized, however, that co- 
incident with the widest privileges of liberty they 
must provide security for the lives and the pos- 
sessions of all the people. To accomplish this 
they provided what has sometimes been called a 
“monarchial system” for the selection of judges 
of our federal courts and the administrative arm 
for the enforcement of penal statutes through the 
department of justice. 

These men were very familiar with the scan- 
dals surrounding the British courts during the 
Stuart dynasty. They also had before them the 
fact that the British people had rebelled against 
the tyrannies of this system and had provided for 
the appointment of judges to serve during good 
behaviour. They knew then, as we know now 
after a much longer period of trial, that with 
this system the administration of criminal jus- 
tice in the courts of Great Britain has been rec- 
ognized as superior to that of any other in the 
world. 

Under the leadership of Washington and Alex- 
ander Hamilton, the conservative element of 
that convention advocated the adoption of the 
British system, namely, the appointment of 
judges by the chief executive to serve during 
good behaviour. The liberal element, under the 
leadership of Thomas Jefferson, insisted that the 
judges of the courts should be selected by popu- 
lar vote, the same as the executive and the mem- 
bers of the legislative body. The clash between 
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these two schools of thought resulted in a com- 
promise providing for appointment of judges by 
the executive to serve during good behaviour, 
such appointments, however, to become effective 
only when confirmed by the higher branch of the 
legislative body. 


When the several states organized their gov- 
ernment, with the exception of a portion of the 
New England states and New Jersey, the liberal 
view, providing for a popular election of the 
judges of the courts as well as the law enforce- 
ment officials, was adopted. It is a notable fact 
that the judiciary of Massachusetts, one of the 
states which adopted the appointive system, has 
been outstanding among the various states for 
the probity, as well as the inherent wisdom and 
deep learning of its judiciary. I have no statis- 
tics on the subject, but I venture the assertion 
that the court of last resort of no other state is 
as frequently quoted with favor by the various 
other courts as that of Massachusetts. 

In 1853 a convention was held in Massachu- 
setts for the purpose of revising its state con- 
stitution. The Hon. Rufus Choate was a mem- 
ber of that convention. ‘Two proposals were 
presented for changing the judicial system, one 
to provide for the election of judges and the 
other to provide for their appointment for a 
Jimited term. The address of Mr. Choate in op- 
position to these proposed changes is one of the 
most striking contributions to forensic literature. 
This address appears in full in the June, 1933, 
Journal of the American Judicature Society, 
and is worthy of the thoughtful reading of every 
person interested in this subject. I take the lib- 
erty of quoting at some length from this address. 
Mr. Choate says: 


Ten Year Terms Ridiculed 


“I feel no apprehension that this body is 
about to recommend election of judges by the 
people. 

“What I most fear is that the deliberation 
may end in limiting’ the tenure of judicial of- 
fice to a term of years—seven or ten. . . 

“IT have been amused at the excellent rea- 
sons given to show why an able man, at the 
head of the bar, in full practice, forty years 
of age, a growing family and property, should 
just as soon accept a judgeship for ten years 
as during good behavior. Some say a judge 
never lives but ten years on the bench—or 
thirteen at the outside—anyhow. They pro- 
pose, therefore, to go to such a man and tender 
him the situation. He will inconsiderately an- 
swer that he should like the bench; thinks he 
could do something for the law; should re- 
joice to give his life to it; but that the prospect 
of coming off at fifty, and going back to be- 
gin battling it again with ‘these younger 
strengths’ is too dreary, and he must decline. 
‘Bless you,’ say the gentlemen, ‘don’t trouble 
yourself about that, if that is all. You can’t 
live but thirteen years, the best’ way you can 
fix it. Here is the secretary’s report—with a 
printed list as long as a Harvard College cata- 
log—putting that out of all question!’ Do 
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you think this will persuade him? Does he 
expect to die in ten years? Who does so? 
Did the names on those statistics? 

“Others guess that the ten-year judge will 
be reappointed, if he behaves well. But un- 
less he is a very weak man indeed, will he rely 
on that? Who will assure it to him? Does 
he not know enough of life to know how easy 
it will be after he has served the state, the law, 
his conscience, and his God for the stipulated 
term; after the performance of his duty has 
made this ambitious young lawyer or that 
powerful client his enemy for life; after having 
stood thus in the way of a greedy competitor 
too long—how easy it will be to bring influence 
to bear on a new governor, just come in at 
the head of a flushed and eager party, to allow 
the old judge’s commission to expire, and ap- 
point the right sort of a man in his place? 
Does he not’ know how easy it will be to say 
‘Yes, he is a good judge enough, but no bet- 
ter than a dozen others who have just put you 
in power; there are advantages in seating a 
man on the bench who is fresh from the bar; 
there is no injustice to the incumbent—didn’t 
he know that the ran this risk?’ Too well he 
knows it, sir, to be tickled by the chance of 
‘finding the doom of man reversed for him,’ 
and he will reject the offer. . 


“This ten-year judge of yours is placed in a 
situation where he is in extreme danger of feel- 
ing, and of being suspected of feeling so anx- 
ious a desire to secure his reappointment, as 
to detract, justly or unjustly, somewhat from 
that confidence in him without which there is 
no judge... 

“I do not know how far it is needful to take 
notice of an objection to the existing system 
on the ground that it is monarchical, or anti- 
republican, or somehow inconsistent with our 
general theories of liberty. . . . Is_ liberty 
abridged, because the procession returning by 
torchlight, from celebrating anticipated or ac- 
tual party victory, cannot pull down a half 
dozen houses of the opposition with impunity; 
and because its leaders awake from the in- 
toxications of her saturnalia to find themselves 
in jail for a riot? Is it any objection that 
every object of the political system is not 
equally provided for in every part of it? No, 
sir. ‘Everything in its place, and a place for 
everything!’ If the result is an aggregate of 
social and political perfection, absolute secur- 
ity combined with as much liberty as you can 
live in, that is the state for you! . » 2 bee 
been maintained, with great force of argument 
that there is no call by the people for any 
change of the judicial system. Certainly there 
is no proof of such a call. . . I wish to add 
only that my own observation, as far as it 
has gone, disproves it too. I have lost a good 
many causes, first and last; and I hope to try, 
and expect to lose, a good many more, but | 
never heard a client in my life, however dis- 
satisfied with the verdict, or the change, say a 
word about changing the tenure of the judicial 
office. I greatly doubt, if I have heard as 


many as three express themselves dissatisfied 
with the judge; though times without number 
they have regretted that he found himself com- 
pelled to go against them. My own tenure I 
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have often thought in danger—but I am yet to 
see the first client who expressed a thought 
of meddling with that of the court. What is 
true of those clients is true of the whole people 
of Massachusetts.” 

It is a notable fact that Massachusetts has 
continued to retain the system of appointing 
judges as has the federal government, and no 
effective criticism or objection to such system is 
heard. On the contrary, in states having an elec- 
tive system, public sentiment as it finds expres- 
sion in the editorial comments of the press, in 
resolutions adopted by bar associations and other 
representative bodies, have indicated an almost 
universal preference for the appointive system. 
The obstacle which seemingly prevents a gen- 
eral adoption of the appointive system is dis- 
agreement as to the manner in which such ap- 
pointments shall be made and in the tenure of 
office of appointees. 


Selection Plans Compared 


Among the plans for appointment proposed are 
the following: 


(a) Appointment by the chief executive. 

The objection to this plan is that the execu- 
tive might use his appointive power to build up 
a political organization for his own aggrandize- 
ment. 

(b) Appointment by the chief executive sub- 
ject to approval by the higher branch of the leg- 
islative body or by a council as in Massachu- 
setts. 

It is a fact within the knowledge of all of us 
that no president could appoint a federal judge 
in any state and have such appointment con- 
firmed if opposed by both or even one of the 
senators, from such state. As a practical matter 
the appointment of federal judges is more in the 
power of the senators from the state in which 
they are to serve than in that of the president. 
In most states having the elective system, va- 
cancies in office are filled by appointment by the 
chief executive subject to approval by the state 
senate. Whatever may be the desire of the chief 
executive he knows it is useless to make an ap- 
pointment to a federal court that is not accept- 
able to the senators for the state affected, or in 
a state court that is not politically acceptable to 
the majority of the senators. 

Another suggestion is that judges of inferior 
courts be appointed by the court of last resort. 
Anyone familiar with the dispensing of patronage 
will not long consider placing such a burden 
upon our highest courts. I can conceive of noth- 
ing that would more effectively demoralize and 
discredit such courts than to vest in them such 
appointive powers. 

Another proposal is that candidates for judi- 
cial office be nominated by the bar and then such 
nomination confirmed by appointment by the 
chief execiitive. True, the lawyers know one an- 
other, but is there no politics in har associations? 
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The lawyers are the ones most interested in the 
action of a court. Would it promote the ends of 
justice to compel the judge on the bench to feel 
that a lawyer before him was largely responsible 
for his appointment? How about the lawyer who 
supported the defeated candidate? The answer 
to these questions exposes the fallacy of such a 
proposal. The question then arises, that if ap- 
pointment methods have such serious faults how 
are we to achieve the desired end? 


Retirement Provision the Key 


It seems to me our difficulty is that we have 
been getting the cart before the horse. Why not 
vest in the chief executive sole power to appoint 
judges during good behaviour, and then provide 
a simple and effective means for the summary 
removal of any judge, by a tribunal independent 
of the chief executive. 

In my humble judgment, it would be the rare 
exception that a man who has risen to the high 
position of president of the nation or governor 
of a state, would abuse such power in the ap- 
pointment of unworthy men to judicial office. 
Should he do so, however, it is easy to provide 
the necessary machinery with which to correct 
such abuse. 

For example, in Michigan, we have a statute 
(Act 64, Public Acts of 1929), creating a judicial 
council as follows: One supreme court judge, 
one circuit judge, one probate judge, the attor- 
ney general of the state, three practicing lawyers, 
one member of the faculty of the State Univer- 
sity. Vest in such a council power to hear com- 
plaints and to remove from office any judge 
whom such council deems unfit and, providing, 
of course, that a judge so removed would not be 
eligible for reappointment. To meet the claim 
the chief executive would use his power for per- 
sonal ends, it could be further provided that no 
judge should have any appointive power, and 
should not engage in any political activities as 
such, and that he should be ineligible to hold 
any other office for a specified term following 
his vacating the judicial office. 

Such a provision would effectively prevent the 
building up of any political machinery by judi- 
cial appointments and completely remove judges 
from the arena of politics. 

In brief, the miscarriage of justice in our crim- 
inal jurisprudence is not due to the technicalities 
of the law. The need is for better administra- 
tion. The proposals to accomplish this are: 

1. A correlated police organization with a 
carefully selected and adequately trained per- 
sonnel. 

2. The adoption of the federal system for the 
selection of prosecuting attorneys. 

3. The appointment of judges by the chief 
executive to serve during good behaviour, but 
subject to summary removal for cause after full 
hearing by a judicial council selected for such 
purpose 








Porto Rico Bar Accepts New Act 
Prospect of Ample Revenue Insured by Stamp Duty Justifies Plans for a Notable 


Legal 


According to Mr. Henry G. Molina, of San 
Juan, Porto Rico, the lawyers of that island 
adopted, on a referendum vote, the bar act 
which restores to them the traditional powers of 
self-government allowed to lapse after American 
rule began. On December eighth the first meet- 
ing was held under the new law. Our corre- 
spondent reports very keen interest in the return 
to bar integration but is not certain that this 
interest will be maintained. If it does not con- 
tinue and increase the situation will be far dif- 
ferent from that in our thirteen states having 
integrated bars. Our experience has been that 
avenues for bar advancement are opened which 
had never before permitted of exploration; tal- 
ents are released for affirmative work; there is 
a general invigoration. 

An article concerning the new act was pub- 
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lished in this Journal for December, 1932. In 
substance it closely resembles one of our bar 
acts as to powers conferred. There is also quoted 
in the previous article some information concern- 
ing the Porto Rico Bar submitted by Mr. F. 
Soto-Gras, a San Juan practitioner, for several 
years a vice-president of the American Bar Asso- 
ciation, and since 1908 a member of the Mary- 
land bar. The most striking thing reported is 
concerning the Bar’s income estimated to be 
$25,000 annually. There are 800 lawyers in the 
island; the law permits the collection of dues 
not to exceed ten dollars, but most of the rev- 
enue will derive from the duty of one dollar 
paid by a special stamp attached to each first 
pleading filed. The Bar plans to erect its own 
building, which will be the lawyers’ club, with 
an ample library, lecture rooms, stenographers’ 
service and all that may be required. 


A Plea for Better Courtroom Manners 


By J. VERSER CONNER* 


“Through the centuries there has been more 
or less of a tendency on the part of lawyers, in 
the heat of battle, to forget that good manners, 
good tactics, and a proper regard for the posi- 
tion they occupy, all suggest the same degree of 
courtesy toward litigants, witnesses and oppos- 
ing counsel in the court room, as would be shown 
in the office or home, or wherever any other 
business transaction was being conducted. Shakes- 
pere’s admonition to ‘do as adversaries do at 
law, strive mightily, but eat and drink as friends,’ 
carries no implication that we may not strive 
courteously and as friends. 

“Laymen who observe trials where rancor is 
shown, where counsel’s manners are bad, where 
perhaps advantage is taken of the privileged, 
protected position, to say things that might not 
otherwise be said, sometimes feel that the law- 
yer is merely putting on a show, that it is all 
insincere; or, at least, that if the lawyer is in 
the frame of mind his conduct indicates, the 
atmosphere thus created is not conducive to in- 
telligent investigation and determination of a 
business controversy. May I suggest that in- 
creasing emphasis on better court house manners 
would tend to better administration of justice, 
to import an atmosphere of realism into court 
procedure, and would tend to convince the pub- 
lic that courts offer a sane, commonsense method 


*President Kentucky State Bar Assoc., 1931-2. An 


excerpt from the President’s address. 


of adjusting business disputes; and that lawyers 
are neither actors nor gladiators, and court pro- 
ceedings are neither farces nor battles. 


“Disraeli’s rebuke to a Mr. Austin; who had 
accused him of bribing voters, will perhaps 
serve as a wholesome reminder of what laymen 
may think. 


“*T am informed,’ he wrote, ‘that it is quite 
useless and even unreasonable in me to expect 
from Mr. Austin any satisfaction for those im- 
pertinent calumnies, because Mr. Austin is a 
member of an honorable profession, the first prin- 
ciple of whose practice appears to be that they 
may say anything provided they be paid for it. 
The principle of circulating falsehoods with im- 
punity is delicately described as doing your duty 
towards your client, which appears to be a 
very different process from doing your duty to- 
wards your neighbor.’ 


“ ‘How,’ says Judge Cardozo, ‘the studied in- 
solence of this thrust has kept its edge through 
all the years! How the flesh recoils and quivers 
even now as the words come hissing to the ear. 
One wonders how many of the men and women 
of our own day can hear in these reverbrat- 
ing taunts an echo of their own beliefs.’ 

“My theme of today is that a good method of 
improving the administration of justice, of in- 
creasing respect for law, of inspiring a belief 
in the worthiness of our purposes that would gain 
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public support for our programs, thus enabling 
us to combat the inroads of lay agencies that 
seem to be threatening the life of the profes- 
sion—a good method is to rationalize our court 
house procedure and manners. May we not re- 
member that rules of evidence, and of practice 
have no virtue in themselves but are mere means 
to an end. We execrate, and properly, the sport- 
ing theory of justice that derives from the trial 
by battle, but if we are to try cases according 
to a sporting theory, ought we not at least to 
put more emphasis upon the manners and con- 
duct of the true sportsman? 

“To some progressives my suggestions may 
sound too timid and too trite to be of any value, 
as they deal only with certain aspects of ad- 
jective law and court house customs, leaving the 
greater field of substantive law untouched. Oth- 
ers may feel that I am striking at the very 
foundations of our system and at customs hal- 
lowed by years; that I suggest the abolition of 
all rules of procedure and evidence. A court 
could no more ignore long existing customs, 
than ‘a common law judge,’ in Mr. Justice 
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Holmes’ phrase, ‘could say, I think the doctrine 
of consideration a bit of historical nonsense and 
shall not enforce it in my court.’ 

“My suggestion is purposely limited to a nar- 
row scope, and my thought is that in these 
matters of trial practices the courts should for- 
get some of their history and burden their minds 
more with the true ends sought to be attained, 
and before rejecting evidence because of the 
method of its production, that they should ask 
themselves whether it comes with a sufficient 
guaranty of accuracy to make it acceptable in 
business transactions; and that we lawyers might 
profitably come to realize that we could waive 
ninety percent of all the procedural and evi- 
dential questions which we now debate and argue, 
without the slightest disadvantage to our clients’ 
cause, and with tremendous resulting advantage 
to the administration of justice, and increased 
public esteem for the law, its institutions and 
its votaries. Would not a change of emphasis 
on these questions win for the courts and the 
bar a measure of public esteem and support 
which they now lack?” 


Another Wrong Way of Trying Cases 


In his address as president to the last annual 
convention of the North Dakota State Bar Mr. 
William H. Hutchinson spoke emphatically con- 
cerning an element in the public’s estimate of 
the lawyer. His statement appears to be an 
original comment upon an old evil, one not uni- 
versal, but yet not uncommon. It deserves con- 
sideration by all lawyers who are concerned with 
public opinion: 

“We hear a great deal about the lack of 
public confidence in the lawyer. If this is true, 
and to some extent at least it is true, has not 
the lawyer himself brought about this condi- 
tion? Can we expect the public to have a 
higher conception of a lawyer than he him- 
self has of the opposing counsel in a lawsuit? 
In his arguments to the jury he often centers 
attention upon the opposing attorney and pic- 
tures him as the real scoundrel in the lawsuit. 
He often holds this lawyer up before the jury 
and the audience in the court room as a cun- 
ning and adroit rascal who has procured shady, 
if not perjured, testimony, and is even now 
expending every effort to mislead the jury 
and the court that his client might win an 
unjust verdict. The jury is often told that 
the lawyer on the opposing side is not to be 
blamed for all his sculduggery and misrepre- 


sentations for that is his business and what 
he is paid for. Can we expect the ordinary 
layman and elector to rise above class preju- 
dice when we appeal to class prejudice in ar- 
guments to juries and thus place our stamp of 
approval upon its use in that most sacred in- 
stitution—a court of justice? The lawyer can 
have a right to expect public confidence only 
after he himself has attained a high conception 
of public duty. The lawyer’s duty to his client 
never transcends truth, honor, right. It has ap- 
peared to me that a closer and more intimate 
relationship between lawyers and the trial 
judge might increase public confidence. The 
lawyer is said to be an officer of the court. 
If he would always be in fact what he is said 
to be, we might expect higher public esteem. 
A lawsuit should be a proceeding where the 
court and jury and the lawyers are all working 
to get at the facts, and apply the law. A more 
perfect cooperation to this end would go far 
to strengthen public respect. I would not have 
you think that I believe the great mass of our 
profession to be men of low professional ideals. 
The great majority have a high concept of 
public duty. But our reputation as a profes- 
sion is sometimes made by a small minority. 
To wipe out this minority must be our task, 
and to this task let us pledge ourselves and the 
united strength of this Association.” 


More and more we are losing the slap-bang, roaring-bull tactics 
and are looking upon the trial of a case in court for what it really 
is, as defined by the codes of some of the states, a judicial examina- 
tion of the facts.— Judge Charles A. Lowe. 
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Bar Coordination Program Well Started 


The coordination of effort in respect to four 
essential reforms on the part of all the bar asso- 
ciations of the country, under the leadership of 
the American Bar Association, has gained great 
momentum in the past few months. It is already 
apparent that hundreds of associations have been 
stimulated to study and discussions which would 
have otherwise been kept in the easy ruts of 
routine. There stands out first the good fortune 
of commanding the services of Mr. Will Shaf- 
roth, who has proved exceptional talents for 
managing a great experiment. Next must be 
noticed the enthusiastic support of bar editors 
throughout the land. And we may reasonably 
expect to see before long clear evidence of an 
awakening of the profession, not merely to the 
need for leadership in serious affairs, but to a 
joint responsibility. 

Notable especially in this experiment is the 
aid which the American Bar Association has been 
able to give in respect to problems of legal edu- 
cation, crime control, selection of judges and 
unauthorized practice. Thousands of brochures 
have been going through the postoffice. Refer- 
ences are made to available sources. The law- 
yers, so far as they are members of unified 
bars or voluntary associations are only asked to 
think. 

Legal Education 


As for legal education—the program has been 
for a number of years well formalized. The re- 
form has made greater progress than could have 
been fairly anticipated when it began. The ad- 
vancement in a number of states clearly stigma- 
tizes a number of other states. The progress 
made is not fully measured by counting the list 
of progressive states. The organization of bar 
examiners, and the publication by and for them 
of an excellent journal, implies progress along 
assured lines. 


As the work proceeds the field: develops facts 
which call for further planning. In many states 
where educational requirements are pitifully in- 
adequate there is a notable bracing up of bar 
examinations. The technique of formulating ex- 
amination questions is being improved. But it 
is understood also that examinations limited to 
two or three days are at the best imperfect in- 
struments. It has been suggested that students 
attaining a high grade in an approved law school 
should be admitted on diploma. Law teachers 
generally will not relish this idea but it has 
merits. It would take care of pre-legal educa- 
tion automatically and thus solve a very great 
problem. The state board could then concern 
itself with the quality of the schools and the be- 
havior records of applicants. 

As long as we depend upon formal examina- 
tions we should at least prohibit cramming at the 
hands of a professional who makes a living by 
teaching the answers to typical examination 


questions. This is a glaring evil and injustice 
which should not be tolerated. 
Subjugating Crime 

The study of criminal law enforcement should 
soon orientate itself to the major factors which 
are the officials involved. No code is sufficient 
in the hands of politically minded police chiefs, 
prosecutors and justices. Too long we have 
been blind as to this fundamental fact. Excuses 
are made for the prevalence of crime. There is 
no adequate excuse for the stupidity we exhibit 
in filling these key positions by accustomed poli- 
tical methods. And, parenthetically, are we not 
God’s fools in declaring: vacancies in nearly all 
of our city, county and state offices every two 
years? That silly thing is not done in countries 
where the holding of public office is a public 
honor. Public servants should enter upon a 
career, free from perpetual anxiety and insecur- 
ity, advanced on established merit and experi- 
ence. 

Protecting Worthy Judges 


The nationwide discussion of judicial selection 
comes at an opportune time. For a century we 
have employed lofty language to describe the 
judicial office and very generally ignored the 
absurdity of making judicial service dangerous 
to the incumbent. In most states every judge 
is only on trial. We have not enabled them to 
do their best. 

Just as judicial selection is related to law en- 
forcement, so is it related to that great problem 
the solution of which has not yet been under- 
taken by the bench or bar—the problem of judi- 
cial integration—of creating a workable, respon- 
sible, efficient organization out of the judges 
of a state. 


Unauthorized Practice 


There is one more subject under present dis- 
cussion—unauthorized practice—one which is 
vital and timely, but which should be substan- 
tially solved in a comparatively short time. In 
some states, and particularly in Utah, the prob- 
lem has been substantially solved. We say sub- 
stantially, for with the abatement of unlawful 
practice, there yet remains a not wholly satis- 
factory relation between the bar and members 
who owe allegiance entirely, or chiefly, to a 
single client. The way this difficulty has been 
met elsewhere is to refuse such lawyers audience 
before the superior courts. England has always 
gone much farther in restricting the trial of cases 
to lawyers who have no clients of their own, and 
accept retainers only from solicitors. The bar- 


rister then stands in court genuinely and obvi- 
ously an aid to the judge in administering jus- 
tice. He is not impartial and it is not desired 
that he should be; but he is more concerned with 
his standing in court than with success in any 
We have lawyers who derive their 


single cause. 
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practice wholly through other lawyers, especially 
in the field of appellate jurisdiction. There is 
clearly a trend in this direction which may be 
stimulated by the association of such specialists. 

Just once the question has been raised why 
bar integration was not chosen as one of the 
topics for study. The answer, of course, is that 
it is not debatable as are many other bar prob- 
lems; and the American Bar Association has been 
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of years. There are no champions of bar dis- 
integration. In even the most dormant and im- 
pecunious bar associations there is a desire for 
acquiring larger membership, larger revenue, 
larger influence and greater means for discharg- 
ing professional and public obligations. This is 
a desire for integration—a factor quite as neces- 
sary as specific powers. The unified bar move- 
ment has not the speed of the avalanche but it 


appropriating to this field of effort for a number has at least the certainty of the glacier. 


No Theoretically Perfect Way for Choosing Judges 


(Continued from page 132) 


are a number of modes any one of which would be a vast improvement. Any 
rational plan will realize security of tenure and so, in being more just to our 
judges, will make them of greater service. And in every discussion of selec- 
tion and tenure there should be consideration of a responsible, continuing, 
expert superintendence. If this is achieved without a judicial council which 
includes lawyers and laymen, then there will be no trouble in coordinating 
the management of the courts with the organized bar. 





We have room to experiment and some experience to guide us. We 
should aim to avoid over-emphasizing one factor. That was the blunder 
made some years ago both by those who fanatically put the recall provisions 


in the constitutions and by those who frantically opposed. 
in the end only bluster, like so many alleged reforms. 


It proved to be 
The recall could not 


work as its proponents intended because the voters preferred to wait until 


election day should come. 


It has been neither effective nor harmful. 


But 


the judicial recall can be educative if we realize that all the arguments against 
it apply equally well to short terms and periodic elections. 


Kansas Judicial Council’s Good Work 


One of the ambitious projects now under way 
by a judicial council is that of revising the state’s 
judiciary article in Kansas. A brief report of 
progress in a few years through the work of the 
Kansas Council, supplemented by the supreme 
court’s trial rules, was made by the Hon. Jacob 
C. Ruppenthal and appeared in the State Bar 
Association Journal for November, 1933. This 
article, quoted below in full, illustrates what a 
judicial council can accomplish in a state in 
which the procedural code has been far in ad- 
vance of those in most states for more than two 
decades. 

“The work of the Judicial Council goes stead- 
ily on within the scope of the organizing statute 
of 1927. The Council is now looked to as of 
course by bar and bench as a useful source of 
information and suggestion in all that relates to 
court procedure as to change or improvement 
thereof. Every plan or suggestion for the ad- 
vancement of the administration of justice in 
any of the courts of the state in the direction of 


certainty, dispatch or economy is referred to the 
Council as the most satisfactory place for the 
careful consideration that all such plans should 
receive. It is recognized that the lay members 
of the legislature are not well fitted for weighing 
questions of court procedure and administration. 
Nor have the judiciary committees time and op- 
portunity apart from their many other duties in 
the stress of legislative sessions, to analyze pro- 
positions of procedure adequately. 

“Although quiet and unostentatious in its 
working, perhaps no one step iu the judicial his- 
tory of Kansas—possibly not even the revised 
civil code of 1909, nor the declaratory judgment 
act—made so great change in the district courts 
as a whole-—-the one trial court of general juris- 
diction—as did the making use in July, 1929, 
by the supreme court of its power to make rules 
for the better administration of justice. 

“Of the eleven rules, Nos. 27 to 37 adopted 
then or thereafter and slight amendments to 
make them more workable, the most far-reach- 
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ing is the requirement that court be held every 
month in the year (except July and August) in 
every county of the state. Few lawyers indeed 
may now be found who would care to return to 
an older custom wherein not only were statutory 
terms of court four or six months apart, but it 
was not uncommon for three to five months to 
elapse in various counties with no session of 
court at all. 

“Other rules were made for promptness and 
expedition by such means as having dilatory 
motions passed on at the monthly sessions which 
have in the profession the name of motion days. 
Accuracy has been encouraged by supplying ad- 
verse parties with copies of pleadings and by 
journal entries immediately prepared, approved 
by the trial judge and filed. 

“Inadvertent judicial action which may later 
prove irrevocable—not to mention the possibil- 
ity of ‘snap judgment’—is made unlikely under 
a rule that precludes default judgment except at 
the opening of a regular term, if the adverse 
party be represented by counsel. Another as- 
sures counsel of the time of ruling on matters 
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under advisement so that rights may be readily 
preserved. 

“The two latest rules enable litigants to make 
and preserve a record of the trial court’s view 
of presumptions of law. 

“The accumulated body of facts as to the 
number of cases filed and tried, and of their na- 
ture, for six different years, is not equalled in the 
United States unless possibly in Massachusetts 
or California. 

“Not a large number of legislative acts have 
been passed on suggestion of the Judicial Coun- 
cil but among such may be mentioned two in 
1933. Chapter 168 gives a very practical provi- 
sion as to judges pro tem their selection and 
their powers to go on with all court business. 
Chapter 218 makes clearer the scope of equity 
power after sheriff’s sales. 

“Thorough revision of the law and procedure 
of probate courts, also condemnation procedure, 
as well as the judiciary article of the constitu- 
tion have received much attention, and continue 
to be studied. In this various members of the 
bar have done valuable work.” 


News and Comment in Brief 


New Record for Long Trial Hung Up 

The question arises whether the United States 
can yield the assumed all time record for the 
trial of a criminal case to an Asiatic dependency. 
It was believed when the trial of Otto Goebel 
et al. in the United States court in New York 
City was concluded last July that we had 
achieved a record which was impregnable. The 
trial occupied the court for 207 days and 109 
days were actually consumed in court sittings. 
Comment was made on this case and on the 
opportunity for making justice less a physical 
and mental test in the August, 1933, number 
of this Journal. 

But now comes news from Manila of the 
trial of Mariano Cu Unjieng, Rafael Fernandez, 
Manuel Carlos and John Doe on the charge of 
defrauding the Hongkong and Shanghai Bank- 
ing Corporation of 1,411,000 pesos. In Manila 
they call the offense “estafa.” 
two years and five days; about 50,000 docu- 
mentary exhibits were introduced; the record 
transcript exceeds 22,900 pages; there were 137 
witnesses, one of whom was under cross-exami- 
nation for six months; nor should we overlook 
the fact that two judges who participated suc- 
cessively in the trial were members of the su- 
preme court at its conclusion. Especially we 
should not overlook the appropriate Gilbert and 
Sullivan romance, the principals being the court 
interpreter and assistant attorney, who achieved 
marriage and parenthood during the continuance 
of the trial. 

The account in the Manila Daily Bulletin. 
kindly forwarded by Col. William B. Pistole, 


The trial lasted’ 


Judge Advocate, U. S. A., expressly compared 
the Cu Unjieng case with the Goebel case, and 
claimed supremacy for Philippine jurisprudence. 
But although the trial was treated as completed 
there had as yet been no decision, the court hav- 
ing allowed forty days for the submission of 
memoranda, so that eventually three Christ- 
mases were included in the entire proceeding. 

Although the Manila trial had the advantage 
of relying on an interpreter for much of its 
testimony, we are disposed to accept it as a 
record because there was no jury. And it was 
under the American flag and substantially in 
our language. 





Plan for Increasing Convention Attendance 

The Idaho State Bar has a committee which 
will report on a proposal that is intended to pro- 
mote attendance at meetings. The plan has 
been used outside the bar with reported suc- 
cess. It involves a very considerable increase in 
dues with substantial rebates to members who 
attend the annual meeting. 

A bar numbering only 550 scattered over a 
state larger than all of New England has a 
special problem. It is made worse by the fact 
that the state is divided by mountain ranges into 
three principal sections. In recognition of this 
fact the State Bar act provides for annual 
meetings in three sections in rotation, with dis- 
trict meetings in the two sections in their off 
years. 

In 1933 attendance at the annual meeting was 
disappointingly small. A reading of the report 


shows that bar leaders attribute lack of success 
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in a very ambitious legislative program mainly 
to non-attendance. The judges will be asked to 
decree court holidays so that there will be no 
excuse for non-attendance on this score. 

If the plan under consideration should afford 
a larger income the State Bar might to some 
degree requite small attendance by publishing 
more news in the Idaho Law Journal. There are 
always many lawyers more than willing to at- 
tend who are unable to do so, and they should 
be enabled to keep in touch with affairs so far 
as can be done in a newsy journal frequently 
circulated. 





Judge Ulman’s Interesting Book 


A book which deserves and has received high 
appreciation is “A Judge Takes the Stand,” 
wherein Judge Joseph N. Ulman, of the nisi prius 
bench of Baltimore City explains the operation 
of law in the administration of justice for the 
benefit especially of “John Smith.” It is a work 
which long before should have been available to 
the general public, and at the same time it is 
very readable and informative in the hands of 
lawyers, and especially judges. The author is 
peculiarly qualified to apply standards in the field 
of ordinary trials, civil and criminal, to explain 
the difficulties involved and to interpret appar- 
ent shortcomings in a rational way. Qualified 
because of intense interest in the subject, ample 
experience as practitioner and judge, and an 
enlightened curiosity. To increase his own under- 
standing Judge Ulman adopted the practice of 
recording all experience in a blotter as trial fol- 
lowed trial in his courtroom. This gave him a 
great volume of accurately recorded experience. 
His opinions are better founded than could other- 
wise have been the case. He treats of a large 
number of interesting questions. His views as 
to jury trial are valuable. The style of presen- 
tation throughout is so direct and lucid as to 
make the book one easily read, though treating 
expertly of profound matters. It should be re- 
quired reading for political science students. But 
judges will get the most out of it. Published by 
Alfred A. Knopf, and priced at $2.90. 





More About Pennsylvania Bar Association 


Mr. William J. Fitzgerald, of Scranton, adds 
to our report concerning the results of affilia- 
tion with local associations by the State Bar 
Association of Pennsylvania, as follows: 

“The note on the Pennsylvania Bar Associa- 
tion in your issue of December should be am- 
plified somewhat. Under the by-laws of the 
Pennsylvania Bar Association adopted several 
years ago, every local bar association, by pass- 
ing a resolution and certifying it to the secre- 
tary of the Pennsylvania Bar Association, can 
become affiliated with it and thus obtain the 
privilege of sending to each meeting of the 
State Association two delegates who need not 
be members of the Pennsylvania Bar Associa- 
tion. Every resolution of the State Associa- 
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tion must not only be adopted by the members 
present, but by a majority of the delegates pres- 
ent, provided that majority shall be at least 
thirty in number. As there are some sixty- 
eight local bar associations in Pennsylvania the 
minimum requirement of thirty delegates vot- 
ing against a resolution is not a serious one. 
The important thing is that the local associa- 
tions of all the populous counties have become 
affiliated long ago with the State Association 
and practically all the smaller local associations 
have done likewise. They send their delegates 
usually at least one hundred in number, to each 
meeting. Thus in Pennsylvania not only theo- 
retically, but actually, the entire bar is organ- 
ized, leaving to the local associations the con- 
duct of the local affairs and leaving to the State 
Association the charge of matters of interest 
to the bar throughout the state.” 

Through a committee of examiners appointed 
by our supreme court consisting, of course, of 
members of the bar, the Association has control 
of admissions, and through another committee 
also appointed by our supreme court and financed 
by our State Bar Association, we have control 
over the suspension and disbarment of members 
of the bar. 


Cost of Running State Bar 


Under the above caption the Journal carried 
an article in the April, 1930, number, in which 
a comparison was made of the revenue available 
for bar purposes in North Dakota, with its in- 
clusive bar organization, and in South Dakota. 
In the latter state the expenditure of $995.39 
was noted and it was about $55 over receipts. 
The South Dakota bar act has changed the situa- 
tion. The annual report for the second year, 
which terminated last August, shows expendi- 
tures of $3,309.68, and, mirabile dictu, there re- 
mained in the treasury a surplus of $3,730.99. 

So the State Bar was entirely safe in setting 
up and arranging to finance a judicial council. 
It also publishes an excellent Journal. Its an- 
nual report shows in all respects a very lively 
development. The convention heard several in- 
spiring addresses, notably those of President 
Knight and of the Hon. Philip LaFollette. The 
discussion by the former governor of Wisconsin 
of present national trends, compared with Euro- 
pean statecraft, was highly informed and infor- 
mative. The convention had also the rare pleas- 
ure of hearing Mr. Harvey T. Harrison, of Little 
Rock, deliver a scientillating address entitled 
Whither Midst Falling Due. 





Improving Jury Personnel 


The Cleveland Bar Association, which has 
done more than any other in the country to in- 
sure the selection of worthy jurors, has recently 
interested itself in the same problem as affecting 
the United States court. A committee investiga- 
tion showed that jurors in the district court were 
chosen in a haphazard manner and were not in- 
dividually examined as to qualifications; also that 
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there could be improvement in service by mak- 
ing the term two weeks instead of a month, and 
by excluding idle jurors from trial rooms. 
Accordingly the Association has requested that 
the federal court clerk take advice as to choice 
of names from the Cuyahoga county jury com- 
missioners, that personal examination of all pros- 
pective jurors be made, and that jurors awaiting 
service be excluded from trials. In the local 
courts it was believed that a term of two weeks 
yielded better service than one of four weeks. 
It is certain that the shorter term makes jury 
service much more acceptable to the jurors. 
Trial lawyers as individuals cannot effect im- 
provements in the selection and use of jurors. 
They are everywhere resigned to taking their 
chances with any material that turns up. Im- 
provement is a first duty of the courts, but must 
be effected ordinarily through bar association 
efforts, because it usually involves a change in 
statute law. So it may be concluded that where 
there are proper complaints as to jurors the bar 
association is not performing its full duty. 





Cheap Judges Not Economical 


There appears to be a possibility that the 
criminal courts in New York City will be uni- 
fied. Judge Samuel Seabury has proposed that 
the magistrates court be combined with the spe- 
cial sessions and the plan is reported by the 
newspapers as part of Mayor LaGuardia’s re- 
form agenda. 

In every large city in the country except De- 
troit and in all small cities we have two tribunals 
for criminal cases based upon purely arbitrary 
divisions of jurisdiction. This would not be the 
serious burden that it is to criminal law enforce- 
ment if judges in both divisions were what judges 
should be. Then the two courts could cooperate. 
That is said to be the situation in Cleveland 
and to a considerable extent in Chicago. 


Our pleadings are not realistic. 
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The wonderful success achieved in Detroit 
through unifying the criminal bench has been 
told in this Journal often. Apparently it has 
not interested reformers very much. Most of 
them want some easy cure for crime which can 
be effectuated by a single bill in legislature. 

According to press reports the movement sug- 
gested, or planned, in New York City, involves 
throwing out a lot of unworthy judges and re- 
ducing the number of court attendants. The 
argument is that it would save a million.a year. 
There are far stronger arguments than this. 
There are fifty magistrates at present and sixteen 
judges in special sessions. The proposed new 
court would have forty judges and every judge 
would have full trial jurisdiction. And, of course, 
there would be an administrative head for this 
court. 

The magistrates cost the city an enormous 
sum but have only a picayune jurisdiction. The 
small jurisdiction does not prevent a bad judge 
from doing a world of mischief, as Judge Sea- 
bury’s investigations amply proved. Our idea 
from our great-great-grandfather’s time has been 
to have a cheap judge and limit his capacity for 
evil by giving him only a little power. It has 
proved to be one of our costliest blunders. De- 
troit’s unified criminal court judges receive hand- 
some salaries, have adequate expert assistance, 
and undoubtedly administer criminal justice at 
less cost, however measured, than in any other 
large city. 





Supplementary Report 


“Mr. R. A. McBroom, chairman of the Bar’s 
committee on relations with trust companies, in- 
forms the Bulletin that no other complaints have 
been filed, and that the banks have fully co- 
operated in refraining from the unlawful prac- 
tice of law which is causing so much trouble in 
other states.”.—Utah Bar Bulletin, Dec., 1933. 


How can you justify to the 


layman a system which permits a defendant to deny delivery, and 
require technical proof thereof, when both the plaintiff and the 
defendant know perfectly well that actual delivery was made.— 


Kenneth Dayton. 





What is to the public interest is not a restricted bar to benefit 
members of the profession, but a bar personnel which is qualified 
through demonstrated mental capacity and through attributes of 
character to accept commissions of trust and confidence and to 


undertake the responsibility of leadership in public affairs. 


And 


it is the responsibility of a law school to present only such indi- 
viduals as candidates for the profession——Dean Albert J. Harno. 


An excellent Binder for this JOURNAL is supplied for $1.00 
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included, for instance, a form of Bondholder’s Protective Committee for 
use in connection with the Foreclosure of Trust Deeds; also forms of 
Common-Law Trust Agreement, modern forms of Trust Deeds and Bonds 
secured thereby. New forms of Leases have been included, containing 
provisions in respect to Liability Insurance, compliance with City Ordi- 
nances and Sanitary Code requirements; also a form of 99 Year Lease. 
In the business forms, examples covering Conditional Sales Contracts have 
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Business and Corporation Forms cover new matter developed by 
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